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PEEFACE. 



Hitherto there has been no atiempty in a 
monograph form, to explain the principles which 
regulate the granting of Probates and Letters 
of Administration ; and the reason of this de- 
ficiency has been a natural one. 

So long as the practice in Common Form was, 
by law, confined to certain select PractitionerSi 
to whose skill and character no exception was 
raised, such a kind of explanation (a) was not 
required, either by the Public or the General 
I^egal Profession. 

(a) If the reader ii curioas to know the conditioni under 
which this practice (called Common Form) was formed and 
founded, he is referred to Mr. Edwin Edwards's " Sketch of the 
Origin and early Progress of the Ecclesiastical Jurisdiction/' 
(a most excellent hook,) and to ** Law Magazine," vol. liii. 
p. 1, and vol. liv. p. 110, and *'Law Magazine and Law Re- 
▼iew,'* vol. i. p. 252. 

a2 



VI PBBFACB. 

This IS not merely an excuse for a want of 
candour, which might, prima facie, seem dis- 
creditable to the now existing Practitioners; 
but is, I believe, the true and rational solution 
of a fact to which an analogy may be found on 
the other side of the Channel, in the case of the 
French Notaries. 

Like the Proctors, they have been accused 
of making this part of their art a mysterious 
property, in the knowledge of which neither the 
Public nor the General Profession should par- 
ticipate (i). But in the case of the Proctors, 
the duration of their property has determined. 
The Legislature has thought good to abolish 
this ancient division of legal labour, and to 
throw upon the General Profession what was 
formerly a select and special practice. It may, 

(h) M. Labonlaye, the Professor of CompamtiTe Legis- 
lation at the Collegg de Franeej in an Article in the Revu€ 
Hiitarique du Droit Fran fait et Etranger, tonir i. p. 18, lays of 
the Notaries, *' de tout temps les notairea ont fait de leurs 
'* actes une je ne ((ais queUe myst^ieuse proprilt^ qu'ils ont 
" tenue loin des yeux profanes.*' 
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therefore^ he coosideredt that the interests of 
the Public require that some methodized io- 
formation should he afforded for the guidance 
of the layman, and also of the Legal Prac- 
titioner^ whose multiplied engagements will not 
readily permit him to compose for himself a 
manual of practice out of the indigesta moles of 
the Ecclesiastical Reports. 

« 

An attempt to supply this information is made 
in the ensuing pages, which have been written 
with the aid and co-operation of my esteemed 
and excellent friend, William Kitching, Esq. (c). 
The subject-matter of this Work being his own 
specialite, he most kindly consented to take a 
share in the labour, thus giving to these pages 
an accuracy and precision which the Practi- 
tioner will not fail to appreciate. 

In conclusion I will observe, that the subject 
of Foreign Wills has been intentionally touched 
upon only very slightly; for it is impossible, in 

(c) For many yean in office in the Prerogative Court. 
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the present unsettled state of the practice upon 
that subject, to lay before the Public, in this 
respect, explanation which will be either definite 
or practically useful. 

HEN. CHARLE? COOTE. 

Doctort* Commons, 
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COMMON FORM PRACTICE 

OP 

THE COUET OF PEOBATE. 



CHAPTER I. 

THE CONSTITUTION AND JURISDICTION OF THE 

COURT OF PROBATE. 

At a date to be appointed by her Majesty's 
Order in Council, not sooner than the 1st of 
January, 1868, the Act 20th &-21st Vict. c. 77, 
" An Act to amend the Law relating to Pro- 
" bates and Letters of Administration in Eng- 
" land,*' will come into operation. 

By the law abolished by this act the custody Prior eccie- 
of and primary legal succession to the personal jurisdiction. 
estates of all deceased persons was vested in the 
ecclesiastical ordinarius loci, subject to the ex- 
ceptional right of the Queen in respect of a royai 
peculiar, and of a lord in respect of a manor. 

But it is enacted by the SrH section of this Abontion of 
act, that "the voluntary and contentious juris- ticaijurisdic- 
^* diction and authority of all ecclesiastical, royal 
" peculiar, peculiar, manorial and other courts 

B 
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'' and persons in England at the passing of the 
** act having jurisdiction or authority to grant or 
*^ revoke probate of wills or letters of adminis- 
'' tration of the effects of deceased persons shall 
'^ in respect of such matters absolutely cease, and 
'' no jurisdiction or authority in relation to any 
'' matters or causes testamentary, or to any mat- 
" ter arising out of or connected with the grant or 
*^ revocation of probate or administration, shall 
" belong to or be exercised by any such court or 
Sieecciesus. " P^^son." And the 4th section provides, that 
tionto^er*^' " *^® Voluntary and contentious jurisdiction and 
majesty. « authority iu relation to the granting or revok- 
'^ ing probate of wills and letters of adminis- 
^' tration of the effects of deceased persons now 
" vested in or which can be exercised by any 
'^ court or person in England, together with full 
'^ authority to hear and determine all questions 
'' relating to matters and causes testamentary, 
'^ shall belong to and be vested in her majesty, 
^' and shall, except as hereinafter is mentioned, 
^' be exercised in the name of her majesty, 
" in a court to be called the Court of Probate, 
'^ and to hold its ordinary sittings and to have 
^' its principal registry at such place or places in 
*^ London or Middlesex as her majesty in council 
'^ shall from time to time appoint." 
Court of Pro- The 23rd section provides, that " the Court of 
" Probate shall be a court of record, and such 
^^ court shall have the same powers, and its 
'^ grants and orders shall have the same effect 
'^ throughout all England, and in relation to 
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^' the personal estate in all parts of England of 
" deceased persons, as the Prerogative Court of 
'' the Archbishop of Canterbury and its grants 
" and orders respectively now have in the 
" province of Canterbury, or in the parts of 
" such province within its jurisdiction, and in 
'' relation to those matters and causes testamen- 
'' tary and those effects of deceased persons 
** which are within the jurisdiction of the said 
" Prerogative Court ; and all duties which by 
" statute or otherwise are imposed on or should 
" be performed by ordinaries generally, or on or 
" by the said Prerogative Court, in respect of 
" probates, administrations, or matters or causes 
" testamentary within their respective jurisdic* 
" tions, shall be performed by the Court of 
'^ Probate : provided that no suits for legacies 
** or suits for the distribution of residues shall 
" be entertained by the court, or by any court 
" or person whose jurisdiction as to matters and 
'* causes testamentary is hereby abolished/' 

By the 5th section it is provided, that '^ there Judge of the 
" shall be one judge of her majesty's Court of bate. 
" Probate/' 

By the 14th section it is provided, that ^' there offlcen of 
" shall be three registrars, two record keepers Probate. 
" and one sealer for the principal registry of the 
" Court of Probate ; and there shall be one 
** district registrar for each district registry ; and 
" there shall be so many clerks and other 
" officers for the court and the principal registry 

b2 
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'^ as the judge of the court, with the sanction of 
" the Commissioners of her majesty's Treasury, 
" may from time to time think fit" 

And it is also provided, ** that if at any time 
** it appear to her majesty in council that the 
" duties of the registrars of the principal registry 
" of the court can be performed by two registrai-s, 
'^ it shall be lawful for her majesty by order in 
*^ council to direct that the number of registrars 
" for such principal registry be reduced accord- 
« ingly." 
Districts and The scheduIc (A.) annexed to the act, and re- 
tries, ferred to in the 13th section, specifies the dis- 
tricts, and places of district registries, in the 
following Table : — 

SCHEDULE (AX 

DistricU -and Places qf District Registries tferoughout England 

and Wales. 



Districts. 



County of Northumberland (a) • • • • 

County of Durham • • . . « . 

Counties of Cumberland and Westmore- 
land. 
West Riding of the county of York •• 
North Riding ditto . . • • f 

East Riding ditto (b) including the city > 
of York and Ainsty .. •• ) 

County of Lancaster, except the hundred 
of Salford and West Derby and the city 
of Manchester. 



Places of 
District Registries. 



Newcastle-on* 

Tyne. 
Durham. 
Carlisle. 

Wakefield. 

York. 

Lancaster. 



(a) Including the towns and counties of Newcastle-on- 
Tyne and Berwick-upon-Tweed. 
(6) Including the town and county of Kingston-on-HuU. 
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SCHEDULE (A.y-coHtinued. 



Dlittictf. 



City of Manchester and hundred of Sal- 
ford. 

Hundred of West Derby in Lancashire . . 

County of Chester (c) 

Counties of Carnarvon and Anglesea • • 

Counties of Flint, Denbigh, and Merio- 
neth. 

County of Derby . • • • 

County of Nottingham (d) 

Counties of Leicester and Rutland 

County of Lincoln (e) 

Counties of Salop and Montgomery 

Northern division of Northampton, and 
counties of Huntingdon and Cam- 
bridge (/). 

County of Norfolk (g) 

Eastern division of the county of Suffolk 
and north division of the county of 
Essex. 

Western division of the county of Suffolk 

County of Bedford and southern division 
of Northamptonshire (h). 

County of Warwick (t) • • 

County of Stafford (*) 

Counties of Radnor, Brecknock, and 
Hereford. 

Counties of Cardigan, Carmartlien (/), 
and Pembroke (m), with the deaneries 
of East and West Gower in the county 
of Glamorgan. 

Counties of Glamorgan (with the excep- 
tion of the deaneries of East and West 
Gower) and Monmouth. 



Places of 
District Registries. 

Manchester. 

Liverpool. 
Chester. 
Bangor. 
St. Asaph. 

Derby. 

Nottingham. 

Leicester. 

Lincoln. 

Shrewsbury. 

Peterborough. 



Norwich. 
Ipswich. 

Bury St. Ed- 
munds. 
Northampton. 

Birmingham. 

Lichfield. 

Hereford. 

Carmarthen. 



Llandafil 



(c) Including 

(d) Including 

(e) Including 
(/) Including 
Ig) Including 
(h) Including 
(t) Including 
(Ar) Including 
(/) Including 
(m) Including 



the city of Chester. 

the town of Nottingham. 

the city of Lincoln. 

the University of Cambridge. 

the city of Norwich. 

the town of Northampton. 

the city of Coventry. 

the city of Lichfield. 

the town of Carmarthen. 

the town of Haverfordwest. 
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SCHEDULE {A.y<mHnwd. 



DiBtricta. 



County of Worcester (m) • • • • • • 

County of Gloucester (o), except the pre- 
sent Bristol County Court district. 

Bristol and Bath present County Court 
districts. 

Counties of Oxford (p), Berks, Bucks .. 

Eastern division of the county of Somer- 
set, except the present Bath County 
Court district, and the part in Somer- 
setshire of the present Bristol County 
Court district. 

Western division of the county of Somer- 
set 

County of Devon (q) • • • • 

County of Cornwall 

County of Wilts 

County of Dorset (r) 

County of Hants («) 

Eastern division of the county of Sus- 
sex (0« 

Western division of the County of Sussex 

East division of the County of Kent («). 



Places of 
District Registries. 



Worcester. 
Gloucester. 

Bristol. 

Oxford. 
Wells. 



Taunton. 

Exeter. 

Bodmin. 

Salisbury. 

Blandford. 

Winchester. 

Lewes. 

Chichester. 
Canterbury. 



The divisions of counties referred to in the schedule are the 
divisions of the same counties described for election purposes 
in the act of the second and third years of King WiUiam the 
Fourth, chapter sixty-four, and the cities and towns herein 
referred to are to be taken to include the counties of such 
cities and towns as are counties of themselves. 

This table excludes the district of the principal 
registry (vide post). 

(n) Including the city of Worcester. 

(o) Including the city of Gloucester. 

(p) Including the University of Oxford. 

(q) Including the city of Exeter. 

(r) Including the town of Poole. 

(i) Including the town of Southampton and Isle of Wight 

{t) Including such of the Cinque Ports and their dependen- 
cies as are locally situate in the county of Sussex. 

(w) Including the city of Canterbury and such of the Cinque 
Ports and their dependencies as are locally situate in the 
county of Kent. 
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The 22nd section provides, that ** the judge seais. 
** shall cause to be made seals for the Court of 
'* Probate, viz., one seal to be used in its prin- 
'^ cipal registry, and separate seals to be used in 
" the several distinct registries, and may cause 
'' the same respectively from time to time to be 
'^ broken, altered and renewed at his discretion ; 
'* and all probates, letters of administration, 
*^ orders, and other instruments and exemplifica- 
'^ tions, and copies thereof, respectively purport- 
'' ing to be sealed with any seal of the Court 
'^ of Probate, shall in all parts of the United 
*' Kingdom be received in evidence, without 
" further proof thereof." 

We have extracted such of the sections of 
this act as show the jurisdiction, power and 
constitution of the Court generally. But the 
contentious jurisdiction of the Court being no 
part of our present subject, we shall confine 
ourselves to the consideration of the new mode 
of transacting: the common form business, or, as common 

... . formbuai- 

the term is authoritatively interpreted in the 2nd n«8«. 
section of tlie act, ** the business of obtaining 
** probate anid administration where there is 
** no contentipn as to the right thereto, including 
'^ the passing of probates and administrations 
" through the Court of Probate in contentious 
" cases, when the contest is terminated ; aud all 
'^ business of a non-contentious nature to be 
'* taken in the Court in matters of testacy and 
** intestacy, not being proceedings in any suit„ 
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^' and also the business of lodging caveats against 
" the grant of probate or administration/' 

diSct re- ^y **^® ^^^ section, " probate of a will or 
gistiars. M letters of administration may, upon application 
" for that purpose to the district registry, be 
" granted in common form by the district regis- 
" trar, in the name of the Court of Probate, and 
*^ under the seal appointed to be used in such 
** district registry, if it shall appear by affidavit 
" of the person or some or one of the persons 
" applying for the same, that the testator or 
^' intestate (as the case may be), at the time of his 
** death, had a fixed place of abode within the 
** district in which the application is made, such 
** place of abode being stated in the affidavit,, and 
^ such probate or letters of administration shall 
** have effect over the personal estate of the de- 
** ceased in all parts of England accordingly." 

And by the 47th section it is further pro- 
vided, that '' such affidavit shall be conclusive 
** for the purpose of authorizing the grant by 
" the district registrar of probate or administra- 
** tion; and no such grant of probate or admi- 
*' nistration shall be liable to be recalled, re- 
" voked, or otherwise impeached, by reason that 
*'*the testator or intestate had no fixed place of 
^^ abode within the district at the time of his 
*^ death ; and every probate and administration 
" granted by any such district registrar shall 
'' effectually discharge and protect all persons 
" paying to or dealing with any executor or ad- 
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^' ministrator thereunder, notwithstanding the 
** want or defect in such affidavit as is hereby 
" required." 
By the 49th section it is provided, that Notire to 

. « ,. . !• • principal re- 

" notice of every apphcation to any district 8^*1^7 prew 

•^ * ' '' paratory to 

" registrar for the grant of probate or adminis- fy""^r^^jj^" 
" tration, shall be transmitted by such district ^^^^ ^^^ 
'^ registrar to the registrars of the principal 
^' registry by the next post after such applica- 
** tion shall have been made ; and such notice 
^' shall specify the name and description, or 
'^ addition (if any) of the testator or intestate, 
'' the time of his death, and the place of his 
'^ abode at his decease, as stated in the affidavit 
made in support of such application, and the 
name of the person by whom the application 
'^ has been made, and such other particulars as 
may be directed by rules or orders under this 
act; and no probate or administration shall 
be granted in pursuance of such application 
** until such district registrar shall have received 
" a certificate, under the hand of one of the 
" registrars of the principal registry, that 
** no other application appears to have been 
'^ made in respect of the goods of the same 
'^ deceased person, which certificate the said 
" registrar of the principal registry shall for- 
" ward, as soon as may be, to the district 
'^ registrar : all such notices, in respect of ap«* 
'^plications in the district registries, shall be 
'' filed and kept in the principal registry, and 

b5 
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^^ the registrars of the principal registry shall, 
** with reference to every such notice, examine 
'^ all notices of such applications which may 
" have been received from the several other 
'^ district registries, and the applications which 
'^ may have been made for grants of probate or 
" administration at the principal registry, so fer 
'^ as it may appear necessary to ascertain whe- 
<< ther or no application for probate or adminis- 
" tration in respect of the goods of the same 
" deceased person may have been made in more 
*^ than one registry, and shall communicate 
" with the district registrars, as occasion may 
^* require, in relation to such applications." 
Listof grants By the Slst scctiou it is provided, that '* on 

and copies of •^ ' ' 

Saiwmitfed " ^^^ ^^^ Thursday of every month, or oftener 
dSregfrtry. " ^^ required by any rules or orders to be 
<' made in that behalf, every district registrar 
^^ shall transmit to the registrars of the principal 
^* registry a list of the grants of probate and 
*' administration made by him up to the last 
^^ preceding Saturday, and also a certified copy 
" of every will to which any such probate or 
'' administration relates," but the originals of 
which he is directed, by the 52nd section, to file 
and preserve. 
Restrictions Certain wholesome restrictions are, however, 

upon the ,. » n i 

district regis- piaced upou the cxercisc of the power of the 

district registrars. 
In case of By the 48th section it is provided, that " the 

contention. „ ,. ^ . ^ . , , „ '^ ' , 

" district registrar shall not grant probate or 
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'' administration in any case in which there is 
" contention as to the* grant, until such conten- 
*^ tion is terminated or disposed of by decree or 
'* otherwise, or in which it otherwise appears to 
** him that probate or administration ought not 
" to be granted in common form." 

It would appear that, on the contention being 
terminated or disposed of, either in the Court of 
Probate or in a County Court, the district re- 
gistrar is competent to make a grant of probate 
or administration in common form. In the 
event of the contention being carried on and 
terminated in a County Court, the case is pro- 
vided for. By the 55th section it is enacted, 
that ** on a decree being made by a judge of a 
" County Court for the grant or revocation of 
'* a probate or administration in any cause (insti- 
'* tuted therein under the 54th section,) the re- 
*' gistrar of the County Court shall transmit to 
" the district registrar of the district in which it 
" shall have been sworn that the deceased had, 
*' at the time of his decease, his fixed place of 
*^ abode, a certificate under seal of the County 
'^ Court of such decree having been made ; and 
" thereupon, on the application of the paity or 
" parties in favour of whom such decree shall 
*' have been made, a probate or administration 
*' in compliance with such decree sKall be issued 
" from such district registry ; or, as the case may 
*^ require, the probate or letters of administra* 
** tion theretofore granted shall be recalled or 
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*' varied by the district registrar, according to 
** the effect of such decree." 
In case of A dtill more important corrective, viz., to the 

inopia eon- •! i • • •»•• /» i- j • . • ^ • 

siiii of the possible tnapia consilit of a distnct reo^istrar, is 
trar. provided by the 60th section. It is therein 

enacted, that '* in every case, where it appears 
" to a district registrar that it is doubtful whetha: 
^ the probate or letters of administration which 
** may be applied for should or should not be 
^^ granted, or where any question arises in rela- 
*' tion to the grant, or application for the grant, 
^ of any probate or administration, the district 
*' registrar shall transmit a statement of the 
** matter in question to the registrars of the 
" Court of Probate, who shall obtain the direc- 
** tions of the judge in relation thereto, and the 
^ judge may direct the district registrar to pro^ 
'^ ceed in the matter of the application according 
'^ to such instructions as to the judge may seem 
** necessary, or may forbid any further proceed- 
" ing by the district registrar in relation to the 
" matter of such application, leaving the party 
^* applying for the grant in question to make 
" application to the Court of Probate through 
'' its principal registry, or (if the case be within 
" its jurisdiction) to a County Court," 

The act further provides a means for any 
applicant for probate or administration declining 
the jurisdiction of the district registry altogether, 
by giving to him the option of resorting to the 
principal registry. 
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It will have been seen, that the whole of the 
voluntary jurisdiction and authority in relation 
to the granting or revoking probates of wills and 
letters of administration of deceased persons, 
now vested in or which can be exercised by any 
court or person in England, is to be vested in and 
exercised by the Court of Probate, save such 
as may be exercised by the district registries. 

An examination of the Schedule A., at p. 4, ordinary 

1 1 ■ -I V t Jurisdiction 

Will show (by exhaustion, at least), that anofthepHn. 
ordinary jurisdiction is given to the principal try. 
registry in common form business, in all cases 
where deceased persons, at the time of their 
several deaths, shall have had a fixed place of 
abode in the city of London; the counties of 
Middlesex, Surrey, or Hertford; the Western 
electoral division of the county of Kent; the 
Southern electoral division of the county of 
Essex, or in any part or place out of England. 
But the jurisdiction of the principal registry is 
not confined to this ; it may be extended, at the 
will of any applicant, in common form. For by 
the 59th section it is enacted, that '^ it shall not option to 
*' be obligatory on any person to apply for pro- pS&JipSi 
** bate or administration to any district registry, ^gnS, ^' 
" or through any County Court; but in every 
" case such application may be made through 
" the principal registry of the Court of Probate 
" wherever the testator or intestate may, at the 
*' time of his death, have had his fixed place of 
" abode." 
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ctvMta. By the 63rd section it is provided, that 

'' caveats against the grant of probates or ad- 
** ministrations may be lodged in the principal 
" registry or in any district registry, and (sub- 
'' ject to any rules or orders under this act) the 
^' practice and procedure under such caveats in 
*' the Court of Probate shall (as near as may 
** be) correspond with the practice and pro- 
** cedure under caveats now in use in the Pre- 
" rogative Court of Canterbury ; and immedi- 
'^ ately upon a caveat being lodged in any 
** district registry, the district registrar shall send 
" a copy thereof to the registrars to be entered 
** among the caveats in the principal registry ; 
*' and immediately upon a caveat being entered 
*^ in the principal registry, notice thereof shall 
** be given to the district registrar of the district 
** (if any) in which it is alleged the deceased 
** resided at tlie time of his decease, and to any 
** other district registrar to whom it may appear 
" to the registrar of the principal registry ex- 
** pedient to transmit the same." 

tiMiofoiMht '^^^ administration of oaths is provided for 
and regulated by the 27th section. 

By that section ** the registrars and district 
** registrars are respectively empowered to ad- 
^ minister oaths ; and all persons who at the 
'* commencement of the act shall be acting as 
** surrogates of any Ecclesiastical Court, and any 
** other person whom the judge shall, under the 
^ seal of the court, from time to time appoint^ 
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" are respectively empowered to administer oaths 
'^ and perform such other duties in reference to 
'* matters and causes testamentary as may be 
*^ assigned to them from time to time by the 
'' rules and orders under the act, and the persons 
** so appointed shall be styled ^ Commissioners 
" * of her Majesty's Court of Probate/ " It is fur- 
ther provided by the same section, that '' the same 
** registrars, district registrars and commission- 
<< ers of the court shall have a like power to 
" take solemn affirmations or declarations in 
'^ the circumstances and manner in which a 
" person called as a witness, or desiring to make 
*' an affidavit or deposition, would be permitted 
'^ to do under the Common Law Procedure Act, 
*^ 1854, in cases within the provisions of that 
« act." 

By the 45th section commissioners for taking 
oaths in Chancery are also empowered to take 
oaths in the Court of Probate. 

By the 42nd section, ''all proctors actually Practi. 
" admitted and practising in the courts in 
'' Doctors Commons, in the Prerogative Court 
'' of York, and in the Diocesan and Archi- 
'' diaconal Courts, having previously duly served 
'' under articles of clerkship either to an attorney 
'' or proctor, may upon their application at any 
'' time within one year after the passing of the 
" act, be admitted proctors of the Court of Pro- 
'' bate without payment of any fee or stamp 
" duty.** And by the 45th section, " all soHci- 
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^^ tors and attomies at law may practise in the 
'' Court of Probate." 
stamp duty Bv the 63rd section of the act 20 & 21 Vict 

on admission 

of proctors, c. 86, (An Act to amend the Law relating to Di- 
vorce and Matrimonial Causes in England,) it is 
provided, that 'Hhe same amount of stampduty as 
'' is now payable on the admission of a proctor (v) 
^' to any Ecclesiastical Court shall be payable 
<< by every person to be admitted as a proctor in 
^' the Court of Divorce and Matrimonial Causes, 
" or in the Court of Probate, who shall not have 
*^ been previously admitted as a proctor in the 
*^ other of such courts, or in an Ecclesiastical or 
^' Admiralty Court, and have pa,id the stamp duty 
" in respect thereof; and every person who shall 
^^ practise as a proctor or as a solicitor or at- 
*' tomey in the said Court of Divorce and Ma- 
** trimonial Causes or the said Court of Probate 
" shall obtain an annual certificate to authorize 
" him so to do under the stamp duty acts, in 
*^ the same manner as proctors practising in the 
*^ Ecclesiastical or Admiralty Courts, and solici- 
** tors and attomies practising in her majesty's 
*^ Courts at Westminster, are now required to 
*' do by the said acts or any of them, and shall 
*' be subject and liable to the same penalties and 
^^ disabilities, in case of any neglect to obtain 
*^ such certificates, as such proctors, attomies 
*' and solicitors are now subject and liable to 
for any similar neglect, and as if the clauses 



(( 



(o) As to the status of proctors prior to the act, see " Law 
Magazine and Law Review/' Feb. 1856, p. 60. 
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" and provisions of the said acts in relation to 
" such certificates had been inserted in this act 
" and specially enacted in reference to proctors, 
'' solicitors and attornies practising in the said 
" Court of Divorce and Matrimonial Causes and 
*' Court of Probate ; provided that one annual 
'^ certificate only shall be required for any one 
** person, although he may practise in more than 
^' one of the capacities aforesaid, or in several 
** of the courts hereinbefore mentioned." 
The 96th section provides, that '* the bill of Taxation of 

* , , coats. 

" any proctor, attorney or solicitor for any fees, 

** charges or disbursements in respect of any 

'' business transacted in the Court of Probate, 

^ whether contentious or otherwise, or any mat- 

'^ ters connected therewith, shall, as well between 

proctor or attorney or solicitor and client, as 

*' between party and party, be subject to taxation 

*^ by any one of the registrars of the said court; 

'' and the mode in which any such bill shall be 

" referred for taxation, and by whom the costs 

*' of taxation shall be paid, shall be regulated by 

'^ the rules and orders to be made under the act, 

*^ and the certificate of the registrar of the 

'^ amount at which such bill is taxed shall be 

'^ subject to appeal to the judge of the said 

" court" 

The 94th section makes it lawful '' for any 
proctor of the Court of Probate to act as the 
agent of any attorney or solicitor in relation 
to any matter testamentary, and to allow him 
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" to participate in the profits of and incident 
" thereto." 
Fees. By the 95ih section it is provided, that " the 

'^ Lord Chancellor (with such assistance as is 
*' thereinbefore provided as to rules and orders 
** to be made in pursuance of the act) shall fix 
^' a table or tables of fees to be taken by the offi- 
<< cers of the Court of Probate, and the proctors, 
** solicitors and attomies practising therein, in- 
" eluding the district registrar and the proctors, 
^' solicitors and attomies practising in district 
^^ registries, and of fees to be taken by the ofiB- 
^* cers of the County Courts in respect of busi- 
'^ ness under the act, and of fees to be payable 
** in respect of searches, inspection and printed 
*^ and other copies of and extracts from records, 
*^ wills and other documents in the custody or 
'' under the control of the Court of Probate ; 
" and the judge of the Court of Probate (with 
^^ such concurrence as is by the act provided in 
*' respect of the amendment of rules and orders) 
^* is empowered (from time to time after the act 
'' shall come into operation) to add to, reduce, 
" alter or amend such table or tables of fees, as 
^' he may see fit : provided that such tables of 
^^ fees and every alteration of the same, except 
" so far as respects the fees which are to be 
'^ taken by district registrars, proctors and others 
*^ for their own remuneration and to their own 
'^ use, shall be subject to the approval of the 
*^ Commissioners of her majesty's Treasury ; and 



OF THE COURT OF PROBATB. 19 

" every such table of fees, and every addition, 
^' reduction, alteration or amendment to, in or 
'' of the same, shall be published in the ' Lon- 
^^ ^ don Gkizette,' and no other fees than those 
" specified and allowed in such tables of fees 
'' shall be demanded or taken by such officers 
^' and proctors, solicitors and attornies." 

By the 97th section, /' none of the fees pay- stampt. 
*^ able to the officers of the Court of Probate, or 
" of any County Court, in respect of business 
** under the act, except the fees of the district 
** registrars, (which are to be taken as their 
*^ remuneration and for their own use,) the fees 
" of proctors, solicitors and attomies, and such 
*^ fees as may be authorized to be taken for their 
** own use by surrogates and commissioners for 
<' administering oaths, shall be received in 
** money, but every such fee shall be collected 
*^ and received by a stamp denoting the amount 
** of the fee which otherwise would be payable/' 
The 98th, 99th and 100th sections regulate 
these stamps. 

The act also contains certain- retrospective void and 

TOidftbld 

enactments, having the effect of remedying the grants eon- 
inconveniences which would result from a con- modo. 
flict between the extinct and the new testa- 
mentary systems. 

By the 86th section it is provided, that ^' all 
^' (i. e. unrevoked) grants of probates and ad- 
^' ministrations made before the commencement 
'' of the act, which may be void or voidable by 
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Further 
stamp duty 
to be paid 
thereon. 



^* reason only that the courts from which re- 
*^ spectively the same were obtained had not 
'^jurisdiction to make such grants, shall be as 
^' valid as if the same had been obtained from 
'^ courts entitled to make such grants." And 
the 87th section enacts, that '' legal grants 
*^ of probate and administration made before 
*' the commencement of the act, and grants of 
^* probate and administration made legal by the 
^' act, shall have the same force and effect as if 
'^ they had been granted under the act ; but in 
'' every such case there shall be due and pay- 
'^ able to her majesty such further stamp-duty 
'^ (if any) as would have been chargeable on 
*' any probate or administration which but for 
'^ this act would or ought to have been obtained 
*' in respect of the personal estate not covered 
" by the grant; and all inventories and accounts 
*' in respect thereof shall be returnable to the 
** Court of Chancery ; and all bonds taken in 
" respect thereof may be enforced by or under 
" the authority of the Court of Chancery at the 
" discretion of the court," 
The 88th section contains the further pro- 

tary grant , , , , •■ 

for property visiou, that " whcrc any probate or administration 

not covered. •' ' 

" has been granted before the commencement 
'^ of the act, and the deceased had personal 
'* estate in England not within the limits of the 
" jurisdiction of the court by which the probate 
" or administration was granted or otherwise 
" not within the operation of the grant, it shall 
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" be lawful for the Court of Probate to grant 
'^ probate or administration only in respect of 
'' such personal estate not covered by any former 
probate or administration^ and such grant 
may be limited accordingly." 
The 91 St section provides, that '^ one or more Depository 
*^ safe and convenient depository or depositories iwiDg per. 
'^ shall be provided, under the control and direc- 
tions of the Court of Probate, for all such wills 
of living persons as shall bedeposited therein for 
*' safe custody ; and all persons may deposit their 
'^ wills in such depository upon payment of such 
** fees and under such regulations as the judge 
'^ shall from time to time by any order direct." 

By the 29th section, " the practice of the court Practice. 
'^ shall, except where otherwise provided by 
" the act, or by the rules or orders to be from 
^' time to time made under the act, be so far as 
*^ the circumstances of the case will admit, ac- 
" cording to the present practice in the Prero- 
" gative Court." This may be safely assumed 
to mean the practice of the Prerogative Court 
of Canterbury, not that of the Prerogative 
Court of York; the latter court being in no 
part of the act referred to as a guide or ex- 
ample. Upon such assumption we propose to 
act in the following pages. 

The 30th and 119th sections provide for the Roieaand 
making of rules and orders for regulating 
the procedure and practice of the court, '' to 
'^ the intent and end that the latter may be 
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*' of the most 8inq)le and expeditions cha- 
** racter" 

So far as the proyisions of the act (which 
has been under our consideration) apply, the 
grants made by the Court of Probate of England 
are co-extensive with that part of the United 
Kingdom only. 

But the act '^ to amend the law relating to 
'' probates and letters of administration in Ire- 
** land/' passed in the same session of parlia- 
ment (20 & 21 Vict c. 79)y has provided means 
for giving to probates and letters of administra- 
tion, granted by the Courts of Probate in Eng- 
land and Ireland, a reciprocal power of action 
in each country. 
Grants made Bv the 94th scctiou of the last-mentioned 

in England to •; 

to I'^Iand^* act it IS providcd, that " from and after the 
'^ period at which this act shall come into ope- 
'* ration, when any probate or letters of admi- 
'* nistration to be granted by the Court of 
*' Probate in England, shall be produced to, 
*^ and a copy thereof deposited with the regis- 
'^ trars of the Court of Probate in Ireland, such 
'^ probate or letters of administration shall be 
*^ sealed with the seal of the said last-mentioned 
*^ court, and, being duly stamped, shall be of the 
^^ like force and effect, and have the same ope- 
*^ ration in Ireland, as if it had been originally 
" granted by the Court of Probate in Ireland." 
Gnmts made And by the following section of the same act 
beoperattTe it is provided, that " from and after the period 

in England. ' *^ 
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" at which this act shall come into operation, 
" when any probate or letters of administration 
''to be granted by the Court of Probate in 
'' Ireland, shall be produced to and a copy 
'' thereof deposited with the registrars of die 
'' Court of Probate in England i such probate 
'' or letters of administration shall be sealed 
" with the seal of the last-mentioned court, 
'^ and, being duly stamped, shall be of the like 
" force and effect, and have the same operation 
" in England, as if it had been originally granted 
" by the Court of Probate in England." 

All personal estate, which a deceased person 
is beneficially possessed of or entitled to at his 
death, becomes in that event vested in her ma- 
jesty, to whom the power of the ordinary has 
been transferred. The succession so vested 
in her majesty is to be deputed or delegated by 
her to one or more person or persons having a 
title to administration, either by statute, or under 
the will of the deceased. 

The power of granting administration is, as 
we have seen, to be exercised by the Court of 
Probate. Administration cannot be assumed 
either in the case of testacy or intestacy by any 
individual ex arbitrio suo. It is a power which 
most be applied for and obtained from the court 
in each case. 

There are however a few exceptions to this Penonaies- 
role which must be remarked. There are ministered 

by the ordl« 

goods of a deceased person, which, to use the nuy. 



24 THE CONSTITUTION AND JURISDICTION 

words of the 13 Edw. I, c 19, do not " come 
'^ to the ordinary to be disposed of/' and are 
not administered by him or under his authority. 
Navy^w.^ It is provided by 2 & 3 Will. 4, c. 40, s. 12, 
c^tag s«: (reciting 1 1 Geo. 4, c. 20, s. 69,) " that all pay- 
ments not exceeding in the whole thirty-two 
pounds of pay, half-pay, pension or allowance 
of deceased officers of the navy and marines, 
and of widows' pensions, and of allowances 
from the compassionate fund, and all payments 
Prize money not exceeding in the whole twenty pounds of 

not exceed- • i i i 

ing2o/. monies due to any deceased persons on account 
of prize money, and for the services of deceased 
non-commissioned officers, drummers and pri- 
vates of marines to be made under a certificate, 
[described in the same section,] shall be as effec- 
tual and legal as if the same had been made under 
ally probateof a will or letters of administration." 

Soldier's pen- And by the 11 Geo. 4 & 1 Will. 4, c. 41, s. o, 

sion, prize •' 7^7 

moneyand it ig euactcd, tfiat " It shall be lawful for the 

pay not ex- ' 

ceedingsoi. commissioucrs of the Hospital at Chelsea with 
respect to pension or prize money, and for the 
secretary at war of his own proper authority 
with respect to pay, to authorize the agent for 
pensions, or other proper officer charged with 
the payment thereof, to pay to any person or 
persons who shall prove him, her or themselves 
to the satisfaction of such commissioners will) 
respect to pension and prize money, or of the 
secretary at vear with respect to pay, to be the 
next of kin or legal representative, or otherwise 



OP THE COURT OF PROBATE. 25 

legally entitled to any pension or prize money, 
or pay due to any deceased officer, non-com- 
missioned officer, soldier or pensioner, such 
pension, prize money or pay, provided the 
same does not exceed fifty poundsj although 
the person so entitled shall not have taken out 
letters of administration or have procured pro- 
bate of any will of such deceased officer, non- 
commissioned officer, soldier or pensioner." 
And by 2 & 3 Will. 4, c. 53, s. 25, it is further 
enacted that " it shall be lawful for the com- 
missioners of the said royal hospital at Chelsea 
to authorize their treasurer or deputy treasurer 
to pay to any person or persons who shall prove 
him, her or themselves, to the satisfaction of 
such commissioners, or of the said treasurer or 
deputy treasurer, to be the next of kin or legal 
representative, or otherwise entitled to any 
share of prize money belonging to any deceased 
officer, soldier or other person any such share 
not exceeding fifty poundsy although such person 
shall not have regularly taken out letters of ad- 
ministration to, or have procured the probate of 
any will of the party originally entitled thereto, 
to enable him legally to demand such share of 
prize money." And by the 26th section of the 
act last referred to it is also enacted that '^ in 
all cases of claim for prize money made by the 
next of kin of foreigners, who shall have been 
in the pay of his majesty as non-commissioned 
officers or soldiers, and who shall have died 

c 
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intestate, it shall be lawful when such next of 
kin shall reside out of his majesty's dominions 
for the treasurer or deputy treasurer of the said 
royal hospital, for the time being, to pay and 
discharge such claims to such next of kin, or 
any person or persons duly authorized by such 
next of kin, to receive the same without re- 
quiring the production of letters of administra- 
tion ; and in all cases where such foreign non- 
commissioned officers or soldiers shall have 
made wills, it shall be lawful for the said 
treasurer or deputy treasurer, in like manner to 
pay and satisfy such claims to the person or 
persons, who, by inspection of the original will 
or an authenticated copy thereof, shall appear 
to be entitled thereto, or to such person or 
persons as he or she or they shall duly authorize 
to receive the same, without requiring the pro- 
duction of probates of such wills." 

Money and Effects of Merchant Seamen or 
Apprentices are, in like manner, exempted. 

For it is provided by the 199th section of the 
17 & 18 Vict. c. 104, (« An Act to amend and 
consolidate the Acts relating to Merchant Ship- 
ping,") that " if the money and effects of any 
deceased seaman or apprentice paid, delivered 
or remitted to the Board of Trade or its agents, 
including the monies received for any part of 
the said effects which have been sold, either 
before delivery to the Board of Trade or by its 
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direction, do not exceed in value the mm of 
fifty poundsy then subject to the provisions 
hereinafter contained, and to all such deductions 
for expenses in respect of the seaman or ap- 
prentice, or of his said money and effects, as 
the said Board thinks proper to allow ; the said 
Board may, if it thinks fit so to do, pay and deliver 
the said money and effects, either to any claim- 
ants who can prove themselves to the satisfaction 
of the said Board either to be his widow or 
children, or to be entitled to the effects of the 
deceased under his will (if any), or under the 
statutes for the distribution of the effects of in- 
testates, or under any other statute, or at 
common law, or to be entitled to procure pro- 
bate or take out letters of administration or 
confirmation, although no probate or letters of 
administration or confirmation have been taken 
out, and shall' be thereby discharged from any 
further liability in respect of the money and 
effects so paid and delivered ; or may, if it 
thinks fit so to do, require probate or letters of 
administration or confirmation to be taken out, 
and thereupon pay and deliver the said money 
and effects to the legal personal representatives 
of the deceased :'* and by the 200th section of 
the same act, in cases where a deceased mer- 
chant seaman or apprentice has left a will which 
has not been made and attested in the manner 
required by that section, it is provided that 

c2 



exceeding 
50/. 



28 THE CONSTITUTION AND JURISDICTION 

" the wages and effects of the deceased shall be 
dealt with as if no will had been made/' i. e,, 
by the Board of Trade. 
Deposit in By the 10th section of the 7 & 8 Vict. c. 83, 
B^nk not (" An Act to amend the Laws relating to Sa- 
vings' Banks, and to the Purchase of Govern- 
ment Annuities through the Medium of Savings' 
Banks,") it is provided that " in case any de- 
positor in any savings' bank shall die, leaving 
any sum of money in the said institution belong- 
ing to him or her at the time of his or her death, 
not exceeding, in the whole, the sum of fifty 
poundsy exclusive of interest, and probate of the 
will of the deceased depositor or letters of ad- 
ministration of his or her estate and effects is 
not produced to the trustees or managers of the 
said institution, or if notice in writing of the 
existence of a will and intention to prove the 
same, or to take out letters of administration, is 
not given to the said trustees or managers 
within the period of one month from the death 
of the said depositor; and in the latter case, 
unless such will is proved or letters of admi- 
nistration taken out within the period of two 
months from the death of the said depositor, it 
shall be lawful for the said trustees x)r managers 
to pay and divide the same to or amongst any 
person or persons who shall appear to such 
trustees or managers to be the widow or entitled 
to the effects of such deceased depositor accord- 
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ing to the Statute of Distribution or according 
to the lilies of the institution ; and the payment 
of any such sum of money shall be valid and 
effective with respect to any demand of any 
other person or persons as next of kin of such 
deceased depositor, or as the lawful representa- 
tive of such depositor, against the funds of 
such savings' bank or against the trustees and 
managers thereof; but, nevertheless, such next 
of kin or representative shall have remedy for 
recovery of such money so paid as aforesaid 
against the person or persons who shall have 
received the same. 

A further instance is the deposit (whatever Deposit le/t 
be the amount) left by an illegitimate deceased, mate person. 
For by the 1 1th section it is provided that " if 
any depositor, being illegitimate, shall die in- 
testate, leaving any person or persons who but 
for the illegitimacy of such depositor and of 
such person or persons would be entitled to the 
money due to such deceased depositor, it shall 
be lawful for the trustees or managers, with the 
authority, in writing, of the barrister appointed 
to certify the rules of savings' banks, to pay the 
money due to such deceased depositor to any 
one or more of the persons as in their opinion 
would have been entitled to the same according 
to the Statute of Distribution if the said de- 
positor and such person or persons had been 
legitimate." 

It is provided by 13 & 14 Vict. c. 115, s. 40, sums in 
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Friendly (continued by 17 & 18 Vict c. 101,) that "when 

Societies not ^ ^ " , 

exceeding on the death of any member of any certified 
friendly society, or any certified branch, or of 
any friendly society already established, any 
sum not exceeding fifty pounds shall become 
payable, it shall be lawful for the trustees for the 
time being of such society, if they shall be sa- 
tisfied that no will was made and left by such 
deceased member, and that no letters of ad- 
ministration or confirmation will be taken out 
of the ftinds, goods or chattels of such de- 
positor, to pay the same to the widower or 
widow of such member, a» the case may be, or 
to the child of such member if so directed by 
any rule of such society or branches; and in 
case there shall be no such direction, then may 
pay and divide the same to and amongst the 
person or persons entitled to the effects of the 
deceased intestate without taking out letters of 
administration in England and Ireland, and 
without confirmation in Scotland/' 

In the instances given no legal personal re- 
presentation is required, although the deceased 
has left personal estate. But there are other 
cases of exception, in which the converse of this 
is adopted, and in these cases a legal personal 
representation is required, although the deceased 
has left no personal estate. 

Personal If a deceased person has by will exercised a 

estate ap- * 

pointed by powcr of appointing personal estate, such will 
must be proved, although the deceased did not 
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die possessed of or entitled to any other property 
save that which is appointed, and although 
such propeity is administered neither by the 
ordinary nor the executor (a). 

If a deceased person has left personal pro- 
perty, of which he was trustee only, a repre- 
sentation is required, though without respect to 
the amount of the trust property. 

By the 3oth section of 48 Geo. 3, c. 149, it Trust pn>. 
is enacted, that ** the probate of the will of any 
person deceased or the letters of administration 
of the effects of any person deceased, shall be 
deemed or taken to be valid and available by 
the executors and administrators of the deceased 
for recovering, transferring, or assigning any debt 
ordebtsor other personal estate or effects, whereof 
or whereto the deceased was possessed or entitled 
either wholly or partially as a trustee, notwith- 
standing the amount or value of such debt or other 
)>ersonaI estate or effects, or the amount or value 
of so much thereof, or such interest therein, as 
was trust property in the deceased (as the case 
may be), shall not be included in the amount or 
value of the estate in respect of which the stamp 
duty was paid on such probate or letters of ad- 
ministration." 

So also a personal representation of a de- 
ceased person killed by accident must be ob- 
tained, in order to bring an action for compen- 

(a) See Shelford's *' Law relating to the Probate^ I<«g&cy 
and Succession Duties," p. t34, et teq. 
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sation, though the amount of such compensation 
will form no part of the personal estate of the 
deceased (i). 
compen- n {g provided by 9 & 10 Vict. c. 93, s. 2, ("An 

sation under *^ J r f \ 

bSrs Art^ Act for Compensating the Families of Persons 
killed by Accident/') that the action (allowed by 
the act) " shall be for the benefit of the wife, 
husband, parent and child of the person whose 
death shall have been so caused, and shall be 
brought by and in the name of the executor or 
administrator of the person deceased; and in 
every such action the jury may give such da- 
mages as they may think proportioned to the 
injury resulting from such death, to the parties 
respectively, for whom and for whose benefit 
such action shall be brought ; and the amount 
so recovered, after deducting the costs not re- 
covered from the defendant, shall be divided 
amongst the before-mentioned parties in such 
shares, as the jury, by their verdict, shall fix and 
direct." 

cuBtomB' By the 56 Geo. 3, c. 73, (" An Act for 

Establishing and Regulating a Fund for the 
Widows, Children and Relatives of Officers, 
or Persons belonging to the Department of 
Customs in England,") a fund is established 
for the benefit and relief of the widows 
and children and other relatives of the esta- 
blished officers, clerks or other persons em- 

(&) Barnes v. Ward, 2 C. B. 392 ; Blake Y.Midland Railway 
Co,, 21 L. J., Q. B. 233. 
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ployed in the department of the Customs in 
England. This general fund is formed by means 
of poundage deducted from the salaries of these 
persons^ and is administered under rules made 
by virtue of the act. By these rules a sub- 
scriber is empowered to appoint, by will, the 
particular sum or fund falling due upon his de- 
cease, in respect of his subscriptions, but in 
default thereof the commissioners will divide it, 
according to the Statute of Distributions, with- 
out requiring the production of letters of admi- 
nistration for that purpose (c). 

The particular fund does not form part of the 
deceased's estate. 

Where the deceased has left a will, the title 
of the applicant for a grant is based upon it, as 
being a direction of the testator himself, which 
the court obeys or follows. 

Amongst such applicants the title of the exe- 
cutor is paramount, and he is preferred by the 
court to all other persons having an interest 
in the deceased's personal estate, whether as 
trustees, legatees or creditors. 

In the case of testacy, the instrument granted 
by the court is called either a probate or letters 
of administration, with the will annexed. 

Where the deceased has not left a will, the 
grant is made to persons having an interest in his 
estate by law ; and in such case the instrument 

(c) Rowsell's Case, " TUsley's Treatise on the Stamp 
Laws," p. 685. 

c5 
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granted by the court is called letters of admi- 
nistration. 

At whatever period subsequent to the de- 
ceased's death, probate and administration are 
granted, they refer back to the deceased's death, 
by the rule of the civil law, *' omnis haereditas 
quamvis postea adeatur, tamen cum tempore 
mortis continuatur." 
^rants^ °^ Grants are either general or limited, original 
or supplementary; they are also subdivided 
into those which are restricted to a certain 
period, to a certain object or purpose, or to a 
certain property. 
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CHAPTER II. 

GENERAL GRANTS. 



Section I. 

PROBATES. 

It has been already intimated, that the executor, Executor 
in the case of a will, is potior jure, in the ad- 
ministration of his testator's estate. 

The executor's title is almost indefeasible, for 
neither bankruptcy, insolvency, nor felony can 
bar it. 

Accordingly, where an executor (being residu- 
ary legatee) cut off a part of a will containing 
legacies, and thereby attempted to put 500/. 
into his own pocket, and which attempt at fraud 
he admitted, the court had no option but to 
decree probate to him with his co-executor (a). 

This indefeasibility has been broken into, in 
a small degree, by the 73rd section of the new 
act. By that section an executor may be passed 

• 

(a) In the goods of Mary Hill, 6 Jurist, p. 850. 
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over, if he be resident out of the United King- 
dom at the time of his testator's decease, and 
there shall appear to the court to be a necessity 
for or a convenience in making a grant of ad- 
ministration (with the will annexed) to some 
other person. With this exception, lunacy, 
idiocy and mental imbecility are the only 
grounds upon which an executor may be ex- 
cluded from probate (i). 

As not only the title of the executor is founded 
upon his testator's will, but as the latter also 
contains the specific rules and limits of his 
conduct in the administration of the estate, it is 
obvious that a proceeding should be required of 
him which shall procure for it a legal stamp and 
currency, and a confirmation of his title. 

This proceeding is called proving a will, and 
is conducted as follows. The executor is sworn 
or affirmed (as the case may be) to the truth and 
due performance of the will, and he also makes 
an affidavit or affirmation as to the amount of 
the gross personal estate of his testator for 
the use and purposes of the Commissioners of 
Stamps. 

By the 38th section of the 55 Geo. 3, c. 184, 
it is enacted, " that from and after the expiration 
of three calendar months from the passing of 
this act, no Ecclesiastical Court or person shall 
grant probate of the will or letters of adminis- 

{b) Evans v. Tyler, 2 Robertson, p. 131 ; and vide grants 
for use and benefit, post. 
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tration of the estate and effects of any person 
deceased without first requiring and receiving 
from the person or persons applying for the 
probate or letters of administration, or from same 
other competent person or persons an affidavit, 
or solemn affirmation in the case of Quakers, 
that the estate and effects of the deceased, for 
or in respect of which the probate or letters of 
administration is or are to be granted, exclusive 
of what the deceased shall have been possessed 
of or entitled to, as a trustee for any other 
person or persons, and not beneficially, but 
including the leasehold estates for years of the 
deceased, whether absolute or determinable on 
lives, if any, and without deducting anything on 
account of the debts due and owing from the 
deceasedy are under the value of a certain sum 
to be therein specified, to the best of the de- 
ponent's or affirmant's knowledge, information 
and belief, in order that the proper and full 
stamp duty may be paid on such probate or let- 
ters of administration; which affidavit or affirm- 
ation shall be made before the surrogate or 
other person who shall administer the usual 
oath for the due administration of the estate 
and effects of the deceased." And by the 39th 
section it is provided, that " every such affidavit 
or affirmation shall be exempt from stamp duty, 
and shall be transmitted to the Commissioners 
of Stamps, together with the copy of the will, or 
extract or account of the letters of administra- 



38 PROBATES. 

tion to which it shall relate, by the registrar or 
other oflBcer of the court, whose duty it shall be 
to transmit copies of wills and extracts or ac- 
counts of letters of administration to the said 
Commissioners, for the better collection of the 
duties on legacies and successions to personal 
estate upon intestacy, and if any registrar or 
other officer, whose duty it shall be, shall neglect 
to transmit such affidavit or affirmation to the 
said Commissioners of Stamps as hereby directed, 
every person so offending shall forfeit the sum 
of fifty pounds/' 

^j?ucatc If the will exists in duplicate the executors 
may prove one part without being required to 
lodge the other. But it would seem that, if the 
will purported to be so executed, it might be an 
act of caution on the part of the registrar to 
inquire if both parts were in existence, and 
(should one of them not be forthcoming) to in- 
quire if the part brought in for probate was in the 
testator's possession at the time of his decease. 

Codicils If there be a codicil or codicils, such codicil 

proved with ' 

^^- or codicils must be proved with the will. 

Exception. There is an exception to this rule where a 
codicil is litigated, which in no way alters the 
appointment of executors, and where there is a 
necessity or a reason for administering the estate 
pro tanto without delay (c). 

(e) Lord Sondes, June, 1836 ; also James Boatwrigfat, 
December, 1835 ; Sir James H. Craig, March, 1812 ; and 
Henry Hope, March, 1812. In the goods of PeUr Cowcker, 
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In such a case probate is granted of a will Jjjf*^®/^^ 
alone to the executors therein named, the J^JJJ^*^ 
question of the validity of any codicil thereto 
bemg reserved. Such a probate of course does 
not empower the executor to distribute the 
residue of the estate (ef). 

If there be several executors one mav prove Power i». 

' Berved to 

alone without notice to the others, and in this other eze. 

cttton to 

case a power is reserved by the court to grant pio^«* 
probate to the latter whenever they or any of 
them shall duly apply for the same. 

But this reservation of power can only be made 
to an executor who is equal in degree. There- 
fore, when an executor for life takes probate, 
power is not reserved to the executor substituted 
upon his decease. 

Where a feme coverte is appointed an execu- Fenuex^ 

f . cutrlx taking 

trix of a will, the court, without notice to the proi»t«. 
husband, allows her to obtain probate of the will, 
and she takes it without either his consent or 
conjunction. But where a husband dissented Prot»ate 

^ , refused on 

the court excluded a feme coverte executrix, and husband dit- 

•^ ^ ' senting. 

granted probate to her co-executorwithouther(6). 
The court will grant probate to one executor 
on the renunciation of the other. 

the court granted probate of a wiU in common form without 
any reference to a disputed codicil (June» 1828). See also 
Aeay y. Coweher, 2 Hagg. 249. 

{d) Vide *' The Law Magazine and Law Review, No- 
vember, 1857," p. 101. 

(e) Pemberton and dPGiU by his attorney T. WGill, 11th 
December, 1855. 
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The court will grant probate to all executors, 
no matter what the number may be. 
co-executora If two exccutors of a will swear the estates 

swearing the 

estate under under different amounts, the court grants pro- 
amounts, bate to both under the higher sum. 
Probate of We havc sDoken in the aforesjoina: observa- 

authentic , . , , ... 

copyofwui. tions of original wills, but if the will have 
been previously proved and deposited in the 
court of another jurisdiction, it is competent 
to the executor to prove an authentic copy, 
t. e,, an exemplification or office copy, loco 
originalis. 

The court is also accustomed to call for evi- 
dence (by affidavit) in support or elucidation 
of a will, if it suspects a defect in its execu- 
tion (^), or if there be interpolations, erasures 
or alterations, not sufficiently attested. 

The court will also include in its probate any 
papers incorporated in the will by the testator's 
reference (vide post). 

When all preUminaries of these kinds have 
been done and settled to the satisfaction of the 
court, probate of the will is granted and issued 
under the seal of the court. 

Probate- Probatc (as the Master of the Rolls observed 

(e) If the execution of a will appears by an affidavit of the 
attesting witnesses to have been invalid, it is usual, befi[>re 
taking probate of one earlier in date, or taking letters 
of administration of the effects of the deceased person as 
dying intestate, to move the court, upon such affidavit for 
probate, and to take the rejection of the motion, quasi a 
sanction for applying for administration afterwards. 
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in Matson v. Swift (f) ), has a " twofold office, 
which, besides granting administration, autben* 
ticates the will, and is evidence of the character 
of the executor." 

The probate granted to executors whose ap- General pro- 
pointment is general and absolute, is also itself 
general and absolute in its powers. It extends 
over all personal estate situate within the reach 
of the court, and does not terminate even, 
necessarily by the death of the executors, but 
may be continued, as we shall see, to an inde- 
finite period, by the chain of executorship. 

If the executor be appointed during his life, or Probate 

., . . , • A J J • 1. 'J during life or 

the executnx be appointed dunng her widow- widowhood, 
hood, the same absolute powers are given, but 
care is taken to show the limitation of the 
appointment. 

It generally happens that when an executor 
is appointed during life, or an executrix during 
widowhood, another executor is also appointed, 
whose office is to take effect upon the death of 
the executor, or the re-marriage of the executrix. 
The probate which has been granted, as we 
have before described, ceases upon the death 
of the executor or the marriage of the ex- 
ecutrix, and the executor, whose office then 
commences, may obtain a new probate to be 
granted to him. 

The court will not eremt probate before seven when pro- 

® ^ bate granted. 

( /) 14 Law J. R. (N. S.), Chanc. 354; 8 Beav. 368. 
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Separate 
probate of 
codicil. 



Probate of 
earlier will. 



days have fully elapsed from the testator's 
death, t. e., a probate may issue on the eighth 
day after his death, the day of his death 
being included. It would seem, however, that 
for special causes the court, on cause being 
shown, would relax the rule. One of such 
causes would be the perishable nature of the 
testator's estate and effects. This rule also ap- 
plies to administration, with the will annexed. 

If a codicil have been discovered at a pe- 
riod subsequent to probate of a will being 
taken, a separate probate of that codicil will be 
granted to the executor, provided it in no way 
repeals or alters the appointment of executors 
already made in the will (g). If different ex- 
ecutors are appointed by the codicil, the probate 
of the will must be brought in and revoked, and 
a new probate granted of the will and codicil 
together (A). 

The executor is sworn ut ante. 

It is most usual, as may be supposed, for the 
court to grant probate of the will latest in date ; 
but if the parties interested under such will 
have been cited to propound it and do not do 
so, the court grants probate in common form of 
the one preceding it in date {i). 



(g) Langdan y. Rooke, 1 Notes of Cases, p. 254 ; Wm. Beet- 
Mm, 6 Notes of Cases, p. 13. 

(h) Vide pott, "Revocations." 

(i) Palmer and Brown v. Dent and others, 7 Notes of Cases, 
p. 556, 
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It is provided by 11 Geo. 4 and 1 Will. ^^©J^^ 
4, c. 20, 8. 48, that no will made by any petty J2SS[^'non- 
officer or seaman, non-commissioned officer of JJ*™™**^^^^ 
marines or marine, shall be valid to pay any^JJJJjJ^ 
wages, prize-money, or other monies payable in 
respect of services in her majesty's navy, unless 
certain requirements set forth in the act shall 
have been complied with. 

And it is further provided by the Slst section 
of the same act, that before any will shall be 
attempted to be acted upon, or put in force, the 
same shall be sent to the treasurer of the navy, 
at the Navy Pay Office, London, in order that 
it may be examined by the inspector of sea- 
men's wills ; and, if there shall be no reason, 
upon such examination, to doubt its authenticity, 
he or his assistant shall sign his name thereto, 
and also put a stamp thereon, in token of his 
approbation thereof. 

By the 66th section, the inspector of sea- 
men's wills is directed to note upon the will the 
amount of the wages due to the deceased, and 
then to forward it to a proctor, in order to his 
obtaining probate thereof. 

Under these circumstances, a general probate 
of the will is granted by the court. 

It is also usual for the court, upon its being 
notified by the inspector of seamen's wills, that 
there are no wages, prize-money, or other monies 
due in respect of the deceased's services in her 
majesty's navy, to grant a general probate of 



44 



PROBATES. 



Chain or 
transmission 
of executor- 
ship. 

Transmis- 
sion up- 
vrards. 



Transmis- 
sion down- 
wards. 



the will of any petty officer^ seaman, non-com- 
missioned officer of marines or marine, although 
the execution of the will may be invalid, so far 
as relates to wages, prize-money or other monies 
payable in respect of services in her majesty's 
navy. But this is manifestly a wrong and 
illegal practice (A). 

The probate does not necessarily expire with 
the death of the grantee. An executor having 
taken probate of his own testator's will be- 
comes executor, ipso facto, not only of the latter, 
but also of the will of any other testator, of 
whom he was sole or surviving executor, or so 
on, ad infinitum, upwards (Z). 

The condition of this rule, however, is, that 
the will of each testator shall have been duly 
proved in the same court (m). 

The office of executor is transmissible down- 
wards equally, ad infinitum, provided the same 
condition be observed, viz., that his executor 
make a will, which shall be afterwards duly 
proved, and in each case the chain of re- 
presentation is taken up or handed down, not 
only in the case of a sole executor but of many, 
where the survivor of them dies testate (»). 



(k) See probates save and except, and limited- administra- 
tions. 

(/) /. Perryt 2 Curt. 655. 

(m) Jermyne v. Baxter, 5 Sim. 568 ; contrh, Fowler v. 
Richards, 5 Russell's Chanc Rep. 39. 

(n) W. Smith, 3 Curt. 31. 



PR0BATB8. 45 



exa- 



The executorship of the will of a feme coverte TranMnis- 
(raade under a power, or with the consent of her cutowwp 
husband), may be carried downwards from her.ff^*'^^ 

' ^ ' downwards. 

through her executor, to the same extent and 
under the same conditions as any other executor- 
ship (o). This is, perhaps, sufficiently obvious 
of itself, and might require no explanation. 

But the Ecclesiastical Court has of late years Tnmsmia- 

, •' slon of exe- 

unaccountably failed to recognize the converse cutonhip, 

, . - . through/em* 

as law, viz., the extension of the chain of execu- e^ecuwx 

, ' ^ upwards. 

torship vpwards, through the medium of a feme 
coverte executrix who has made her will, by virtue 
of a power, and has appointed an executor. In 
that case the court has in its latter practice 
issued grants with the will annexed de bonis non 
of the testator, of whose will she was executrix, 
to other parties, upon the assumption that the 
executor of the will of a feme coverte made by 
virtue of a power, and for the disposition of 
property thereunder, is correspondingly limited 
in his rights, that the latter do not extend 
beyond his own testatrix's goods, and that his 
appointment may therefore be held to make a 
breach in a chain of representation upwards. 

The correctness of this latter practice of the 
Ecclesiastical Court may justly be doubted. 
The weight of authorities is decidedly in favour 
of the opinion that the chain of representation 
is legally extended upwards through such an 

(o) R, Beer, 2 RobertsoQ, 351. 
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executrix, and the former practice of the court 
goes to the same effect (jp). 

Mr. Justice Williams says, '' a married woman 
being executrix may continue the chain of re- 
presentation by making her own executor" (y). 
And elsewhere he observes, ** since tlie husband 
has no beneficial interest in the personal estate 
which the wife takes in the character of execu- 
trix, and as the law permits her to take upon 
herself that office, it enables her in exception to 
that general rule, that a married woman cannot 
dispose of property, to make a will in this in- 
stance without the consent of her husband, re- 
stricted however to those articles, to which she 
is entitled as executrix. The effect of such an 
instrument is merely to pass, by a pure right of 
representation, to the testator or prior owner, 
such of his personal assets as remain outstand- 
ing, and no beneficial interest which the wife 
may have in any part of them: and with respect 
to the assets which may have been received by 
the feme executrix during the marriage and not 
disposed of, they immediately become the hus- 
band's property, and are not affected by the 
will" (r). 

If therefore a feme executrix may by the 
common law make a will and appoint an exe- 

(f>) Birlcett v. Fandercom, 8 Hagg. £. R. 750. 
(q) Law of Executors, part 1, book 8, chap. 4. 
(r) Part 1, book 2, chap. 1, sect 2. 
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cutor of such will, it would seem reasonable to 
suppose that she does not lose this right merely 
by making a will ostensibly in pursuance only 
of a special power given to her for that purpose, 
or by virtue of the consent of her husband. 

This was affirmed in Barr v. Carter (*), where 
the Master of the Rolls laid down that *^ a feme 
coverte, with the consent of her husband, may 
make a complete will of personal estate, and 
may appoint a general executor, who will in that 
case be the general representative not only of 
the feme coverte, but of any testator of whose 
will the feme coverte was executrix." And the 
decision in Scammell v. Wilkinson (t), was 
based upon the assumption that the executor of 
a will, made by virtue of a power, is also 
executor of the goods which a testatrix has en 
autre droit , viz., as executrix (u). 

The assumption before referred to, of the 
Ecclesiastical Court, which I must venture to 
call erroneous, has been fostered also by its own 
practice in respect to grants of probate of the 
wills o{ femes cover tes. As almost universally 
these wills are proved only for the sake of the 
property which the testatrixes had a right by a 
power, or their husband's consent, to dispose of, 
and which they have disposed of by such wills 
in virtue of such right or consent, the court, in 

(«) 2 Cox, 429. 
(/) 2 East, 558. 
(tt) See also Stevens v. Bagwell, 15 Ves. 155, 156. 
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granting probate, and the executors in applying 
tor it, leave out of consideration the property, 
of which the testatrixes have been possessed, en 
autre droit, as executrixes themselves. And, in 
consequence of this neglect or forgetfulness, 
probates of such wills have, in late years, been 
issued, limited exclusively to the goods over 
which the testatrixes have had a disposing or 
appointing power (vide post). In Birkett v. 
Vanderconiy the court, on being specially ap- 
plied to under circumstances such as are now 
under consideration, added, without hesitation, 
a further power in the probate, enabling the 
executor of the testatrix (who had made her 
will by virtue of a power) to become the legal 
personal representative of the testator, whose 
surviving executor she had been ix). 

The court observed, " I cannot see on what 
principle the executorship is not continued" (y). 
As there can be no doubt about the law applicable 
to such cases, and as the doubt thrown upon 
them has arisen from an insufficient mode of 
practice, it might seem advisable for the future, 
that words similar to those which were directed 
to be used in Birkett v. Vandercom, (vide 
posty) should be employed in all cases where 
a feme executrix has exercised her right at law 
of appointing an executor of goods possessed by 

{x) Vide post, " Limited Probates." 

(y) Birkett v. Vandercom, 3 Hagg. E,R.75l.^ 
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her, en autre droit, in her character of executrix 

merely (z). 

It is not clear whether an executor, proving 
by his attorney, continues the chain of exe- 
cutorship or not (a); but it seems consonant 
to law that this should operate as transmit- 
ting it 

If the executor be appointed for his life, his EzecatoT' 
omce is not transmissible to his own executor ; tnuismitted. 
and the same observation applies to the case 
where an executor is appointed to act only 
until a specified event or contingency shall take 
place. 

An executrix appointed during widowhood, 
and dying a widow, transmits the executorship 

(z) In Scammell v. Wilkinson, 2 East, 558, 559, the court 
said, ** but as Mrs. Pearse, besides what she could dispose of 
by the will of her husband, to which the limited probate is 
confined, bad a power to make a testament and appoint an 
executor of the goods she bad, as executrix to which that 
probate does not extend, the probate to be granted in this case 
mail be more extensive than what the plaintiffs insist it should 
be. But of that it will be to be judged by the proper court 
when such further limited probate is applied for." No further 
limited probate, however, was applied for, nor was the exist- 
ing probate extended. (Sarah Pearse, deceased, March, 1789.) 
Perhaps it was and would be unnecessary. The right is in the 
executor, and his appointment is shown by the probate whether 
that instrument be general or limited. The courts of its own 
authority, cannot put bounds upon the rights of an executor 
who is otherwise unlimited. 

(a) William Bayard, 7 Notes of Cases, p. 118, and 1 Robert** 
son, 770. 

D 
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to her own executors (ft). But^ upon her re* 
marriage, the probate granted to her ceases, she 
having no power of transmitting the executor- 
ship in that event. 

Upon this subject a very important change 
of law has been introduced by the new act. 
The effect of the 79th section (vide Renuncia- 
tion), is to continue the chain through the sur- 
vivor of the acting executors, notwithstanding 
the renunciant executor may be the actual sur- 
vivor of all. For by the construction of the 
concluding words, a renunciation of probate will 
operate in the sense of expunging the executor's 
name from the will. The right of transmission 
by survivorship is thus given to the proving 
executors. 

We fear that the burthen of executorship will 
be rendered intolerable by the new act, though 
we do not suppose that there could be any in- 
tention on the part of our legislators to make it 
so. For by the 86th section, " all (i. e. unre- 
voked) grants of probates and administrations 
made before the commencement of this act, 
which may be void, or voidable by reason only 
that the courts from which respectively the same 
were obtained, had not jurisdiction to make 
such grants, shall be as valid as if the same had 
been obtained from courts entitled to make such 
grants." 

(ft) Bmd V. Faikney, 2 Lee, 871. 
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And the 87th section enacts, that '' Legal 
grants of probate and administration made be- 
fore the commencement of this act, and grants 
of probate and administration made legal by this 
act, shall have the same force and effect as if 
they had been granted under this act." 

Those exceptions, therefore, which the policy 
of the law had created, are now entirely re- 
moved. And as the retrospective relation given 
to a probate is without limit, so its prospective 
operation may be equally boundless. 

Thus a transmitted personal representation 
may neither have a perceptible beginning nor 
a calculable ending (c), and the effect of the 
94th and 95th sections of the Irish Probates 
and Administrations Act, is to make the onus 
more intolerable, by facilitating the Anglicization 
of Irish probates. 



Section II. 

LETTERS OF ADMINISTRATION, WITH THE WILL 

ANNEXED. 



It has already appeared that the will must be Administn- 
proved by the executor, and probate be granted 
to him : but a will may be proved by other 
persons, and a grant of adipinistration, with the 

(c) See ''Law Magazine," vol 54, p. 110. 

d2 
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will annexed, will be made to them, under the 
following conditions : — 

1. If no executor has been appointed by 

the testator. 

2. If the executor appointed by the tes- 

tator has died, either in his lifetime, or 
after his death without proving. 

3. If the executor has renounced, or been 

cited by the usual process of the court, 
and has not appeared. 

4. Or, where the court shall use the dis- 

cretion given to it by the 73rd clause 
of the 20 & 21 Vict. c. 77. (Vide 
post.) 
To universal Under any one of these conditions, the court 
legatee in will grant letters of administration, with the will 
annexed, of all and singular the ^oods, chattels, 
and credits of the testator, to the universal or 
residuary legatee or legatees in trust, or any one 
of them (rf). 

The court will not ordinarily grant to a resi- 
duary or universal legatee in trust, in that cha- 
racter, if he, being executor also, has renounced 
the probate, qua executor. The court will not 
permit him to make his election in taking an 
original grant (c), 

{d) Formerly the court would not grant to any one of several 
universal or residuary legatees in trust, unless the other or 
others renounced or consented. 

(e) Where an executor, heing also residuary legatee in 
trust, has renounced, and administration (with will) has been 
granted in consequence of such renunciation, the court (pro- 



trust. 
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If the residuary or universal legatee in to tnutee 

, appointed by 

trust has power, under the will, to nominate a residuary 

' . legatee in 

trustee in his stead, the court will grant to the ^nist. 
substituted trustee, on the renunciation of the 
trustee named in the will. The deed of nomina- 
tion is produced. 

If there be no residuary or universal legatee To uniyemi 
in trust, the court will grant to the beneficial Tegiulee.^^^^ 
universal or residuary legatee. The court pre- 
fers the latter to the testators next of kin, not- 
withstanding the statute (/). He is also pre- 
ferred to pecuniary legatees or annuitants (g). 

The reason for this preference of the residuary 
legatee is nowhere clearly stated, but it would 
seem to be this : — ^The residuary legatee, inas- 
much as his bequest can have no realization until 
all the debts and all the other legacies have been 
paid, is influenced above all other legatees, if 
honestly inclined, in effecting a faithful and 

bably on sufficient cause being shown) has allowed him, on 
the death of the administrator (with will) to take adminis^ 
tration (with will) of the unadministered goods: but this 
must be regarded as a deviation from the usual practice 
of the court. In the goods of Rebecca Bullock^ 4 Notes of 
Cases, p. 645. See also " Retractation," post, 

if) Tayler v. Diplock, 2 Phill. 276; West and Smith v. 
WUlhy, 3 Phill. 381. Oddly enough, the practice of the 
Ecclesiastical Court, in granting administration (will) to a 
residuary legatee (or party having the interest), instead of 
granting it to a next of kin (or party having no interest), as the 
21 Hen. 8 commanded, is now legalized by the 73rd section 
of the new act. 

(g) jitkituoH V. Lady Anne Barnard, 2 PhilL 320. 
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complete administration of the estate ; and, in- 
asmuch as the amount of his legacy is vague 
and uncertain until the whole of the effects are 
got in, and the debts and legacies paid, he feels 
in that a spur towards the settlement of the 
estate which can actuate no other legatee. 

Sir J. Nichol observes, " The residuary le- 
gatee is the testator's choice; he is the next 
person in his election to the executors" (A). 

Or, perhaps, the reason with the court may be, 
that the residuary legatee stands loco hasrediSy 
for, though he has not the official powers of the 
JuBreSf they having been transferred to the exe- 
cutor, he has his beneficial interest in the 
estate. 
Satee tor*^ If the residuary estate be given to one for 
^^' life, and afterwards to another, the residuary 

legatee for life is entitled to the grant in pre- 
ference to the residuary legatee substituted at 
his death ; but if he die or renounce, or, being 
cited, refuses, by non-appearance to the process, 
the grant will be made to the substituted re- 
siduary legatee. 
ofref&^SS* A residuary legatee for life may have a 
ufe?*^th' power of appointing the residue, by will or 
power, &c. otherwise. If such power be exercised, next to 
the residuary legatee for life the appointees are 
entitled in the same manner as if they had been 
substituted by the original testator, and their 
title is shown by reference to the will or deed in 

{h) Jtkinton v. Lady Anne Barnard, 2 PhilL 317. 
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which the power of appointment is exercised. 
The personal representative of an absolute re- 
siduary legatee is entitled to take, should the in- 
terest of the latter have vested by survivorship, 
or, being a child of the testator, under the 33rd 
section of the Wills Act. 

If there be several residuary legatees, any one ruim in 
may take without the consent of or notice to the g^rant^o 

.1 residuary 

Otner. legatees. 

If the residue be given to two persons, and 
the share of one of them has lapsed to the tes- 
tator's next of kin, the grant is made to the re- 
siduary legatee, or to the next of kin, whichever 
first applies. 

A residuary legatee, taking one portion of the 
residue absolutely, is entitled to the grant before 
a residuary legatee who has a life interest only 
in the other. 

If there have been appointed two or more 
residuary legatees, the personal representative of 
any one of them, who may be dead, may not take 
unless the other residuary legatee or legatees 
are also dead or renounce. 

If the residue be given to two persons for life 
with substitutions, and one of them be dead, 
their survivor is generally preferred to the sub- 
stituted residuary legatee. 

If all the residuary legatees be dead, the re- 
presentative of one has no preference over the 
representative of another. 

And it is almost superfluous to say that the 
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representative of a sole residuary legatee stands 
in precisely the same position as the deceased 
whom he represents (£). 

If the residue be left to such only of the tes- 
tator's children as shall attain twenty-one years, 
so as not to vest until then, but the interest and 
profits be directed in the meantime to be applied 
to their maintenance, the court will make a grant 
to their guardian (A) ; and will do so in preference 
to making a grant to a residuary legatee sub- 
stituted on the contingency of all the other re- 
siduary legatees dying before their legacy shall 
have vested. 
To testator's If there be an ambiscuity as to the disposition 

next of kin. p , o J r 

of the residue, and the persons benefited under 
such ambiguous disposition are the next of kin 
and so entitled to the residue if the same be 
undisposed of, the grant is made to them, as 
being the next of kin, and ** interested in the 
residue." 

When the bequest of the residuary estate is 
lapsed or is void for remoteness, or where the 
residuary legatee has renounced, the testator's 
next of kin take. 

Where the residuary legatees cannot be found 
or heard of, the court will grant to the next of 
kin (Z). 

(i) The representative ' of a residuary legatee for life has 
no interest; Wetdrill v. WHght, 2 Phill. 248. 
(*) Vide poit, 
(l) CuU V. Guilkrmey, 12 Jurist, 966. 
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Where a residuary legatee has assigned all his To Mtignee 

• 1 1 • • 1 I • 1 byyoluntary 

right and interest m and to the residuary estate, uaignment. 
the assignee, on the renunciation or refusal of 
the executor and the residuary legatee, may take 
administration (will) (m). 

The same observation applies in the case of a 
pecuniary legacy assigned by the legatee to 
another. 

The court grants administration (will) to a To legatee. 
legatee on the renunciation or refusal of the re- 
siduary legatee. 

And in like manner, if the residue has lapsed 
or is undisposed of in the will, the Court will 
grant to a legatee on the renunciation or refusal 
of {be next of kin, and persons entitled under the 
Statutes of Distribution. 

When a woman under coverture makes a Admims- 
wiU either by virtue of a power for such pur-ofAme 

eoverte. 

pose given to her, by tlie consent of her hus- 
band, or by reason of her having a separate 
estate, a general grant of administration (will) 
may be had under any of the following con- 
ditions : — 

If the husband be appointed executor solely 
he may take a grant of all the deceased's 
personal estate, namely, of that over which she 
has a disposing or appointing power by her will 

(n) Mary Newstead, 1 Curt. 593 ; Mary Jane Burton, 7th 
August, 1856. Here the executor renounced, and the resi- 
duary legatee was cited to show cause. 

d5 
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of which he is executor, and of that of which 
she has no disposing or appointing power^ and 
concerning which she is dead, intestate, and 
which he as husband is entitled to administer; 
or if he be appointed with others and acts, a 
similar grant may be made to himself and co- 
executors. 

If he be not appointed executor, but will con- 
sent, such a grant of all the deceased's effects 
may be made to the executors. 

If there be no executors and the husband be 
appointed universal or residuary legatee, he may 
take general administration (will), that is, of all 
the deceased's effects; or, on his consent, 
' such a grant may be made to another pei^on 
who is appointed universal or residuary legatee, 
or, if there is no residuary legatee, to the princi- 
pal legatee. 

If the husband has survived the testatrix 
and died, the consent of his personal repre- 
sentative will operate in the same way. 

If the husband be appointed executor jointly 
with another and elect to take general adminis- 
tration with the will annexed, the other execu- 
tor must either join, or renounce or refuse, for 
the court cannot reserve power of granting ad- 
ministration with will annexed. 

So, if the husband, not being an executor, 
consent to a general grant being made to his 
wife's executors, all must take administra- 
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tion (will)^ for no power can be reserved in this 
ease for the same reason. 

The executor who does not apply must be 
cited before the court will exclude him, and if 
administration (will) be once granted he cannot 
take probate. 

By the former practice of the court the hus- 
band was entitled to take a general grant of ad- 
ministration (will) to his wife if there were no 
executor, or the executor had renounced (o), not- 
withstanding the residuary legatee or a legatee 
applied for a limited grant But in Dawson^ de- 
ceased (p\ although the grant was made to the 
husband the court observed, '' had there been 
another party applying for the grant, I should 
have required the question to be argued." Lat- 
terly the court has preferred granting a limited 
administration (will) to the residuary legatee. 

It may be remarked in this place, that, as a 
general rule, in all grants the court follows the 
beneficial interest. " To couple the grant," said 
Dr. Lushington, Brenchley v. Lynn(q), " with 
*' the interest, is, for the most part, one of the 
^' leading principles of this court ; and, as I 

(o) Salmon and Breete v. Hays, 4 Haggr.- 386. In the goods 
of Dawson, 2 Robertson, 136 ; 7 Notes of Cases, p. 317, the 
grant was made to the husband agreeably to the old practice 
under the particular circumstances of the case. 

(p) 2 Robertson, 137. 

\q) Jurist, 16, 292, and 2 Robertson, 470. 
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^^ think, one of the safest principles on which it 
" can go." The only exception to this general 
rule is, when there is a statutable right. 

In one case the court granted administration 
(will) of a feme coverte to the husband's per- 
sonal representative, the legatees, under the will, 
having been cited (r). 

If a feme coverte, having made a will during 
her coverture, has survived her husband, and 
has subsequently died a widow, without having 
republished it, a general administration (will) will 
be granted to her executor or residuary legatee, 
on the consent of her next of kin, who are the 
persons entitled to all her property, concerning 
which she is dead intestate. 
To creditors. A Creditor may take administration (will), on 
the renunciation or refusal of the executor and 
residuary legatee. 

The court will grant to a creditor in equity (s). 

The executor of a testator, having possessed 
himself of assets, and paid debts and some le* 
gacies, died, without having paid the applicant 
his legacy. The court granted administration 
(will) of the goods of the executor to such legatee 
as a creditor (Q. 
Toftssignees If the tcstator has died a bankrupt or in- 
testator. solvcut, the court wiU grant administration (will) 

(r) Dempsey v. Kiog, 2 Robertson, 397. 
(5) Vide "Administrations and Administrations de bonis 
non, post 
(i) W. Truss, 15 Jan. 1855. 
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to his assignee, on the renunciation of the 
executor and residuary legatee. 

S09 the assignee of the residuary legatee, who or bankrupt 
is a bankrupt or insolvent, is entitled to admi- i^teef^ 
nistration (will) of his testator, on the executors 
and residuary legatee renouncing, or being cited 
and not appearing. 

The court will grant to a person having a deri- To person 

11 It /T 1 having a 

vative mterest m the deceased s estate, from the derivative 
estate of another deceased, but of whom he 
cannot become the legal personal representative. 
For instance, if a residuary legatee under a will 
die, and his executor renounce the letters of 
administration (with such will annexed), the 
residuary legatee under the will of the resi- 
duary legatee may, per saltumy take a grant of 
administration (with the original testator's will 
annexed), without representmg his own testator. 

The court will grant administration (with the To ^rson 

, having a 

will annexed), to a person having a spes succes- 'pesme- 
sionis(u). 

In " Hinckley,'* deceased, the court granted 
administration (with the will annexed), to the 
next of kin of the next of kin of the testator. 
The latter, who as the grandmother and sole 
next of kin, took the lapsed residuary estate, 
renouncing and consenting (x). 

By the 73rd section of the new act, it is pro- Adminiatra- 
vided (inter alia) that where a person has died under2o & 

(u) Vide post (x) 1 Hagg. E. R. 477. 
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2ivict.c.77, or shall die, leaving a will affecting personal 
estate, but without having appointed an exe- 
cutor thereof, willing and competent to take 
probate; or where the executor shall, at the 
time of the death of such person, be resident 
out of the United Kingdom of Great Britain 
and Ireland, and it shall appear to the court to 
be necessary or convenient in any such case, by 
reason of the insolvency of the estate of the 
deceased, or other special circumstances, to ap- 
point some person to be administrator of the 
personal estate of the deceased, or of any part 
of such personal estate, other than the person 
who, if this act had not been passed, would by 
law have been entitled to a grant of administra- 
tion of such personal estate, it shall not be obli- 
gatory upon the court to grant administration of 
the personal estate of such deceased person, to 
the person who, if this act had not passed, 
would by law have been entitled to a grant 
thereof; but it shall be lawful for the court,* in 
its discretion, to appoint such person as the 
court shall think fit to be such administrator 
upon bis giving such security (if any) as the 
court shall direct; and every such adminis- 
tration may be limited as the court shall think 
fit (ar). 

(x) See " Administrations/' and ** Limited Administra- 
tions," post. 
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Section III. 

INCORPORATION OF PAPERS BY REFERENCE, ETC. 

The court will not restrict itself to grant pro- incorpon- 
bate of a will and codicils alone. But where a by refe^^e? 
testator, by his will or codicil, expressly refers 
to any other documents, such as deeds, wills or 
codicils, of himself or of other persons, or even 
refers to papers void or invalid per se{y\ as 
carrying out or containing his own dispositions, 
such documents and papers are considered to 
be incorporated in and to form part of the will, 
and are included by the court in the probate. 

Where a testator by his will bequeathed pro- or a deed, 
perty upon the same trusts for the same pur- 
poses, and subject to the same provisoes and re- 
strictions as were mentioned in a certain deed of 
settlement, such settlement was proved with the 
will and included in the probate (z). 

In Lord KeitKs case, the testator's English 
property being given by him in his will, upon 
the same trusts as his property in Scotland, 
and the deed of settlement being referred to 
by the will, was admitted to probate as part of 
it (a). 

{y) Sheldon v. Sheldon, 3 Notes of Cases, p. 256. 

(«) Thonuu Dickinsj 1 Notes of Cases, p. S99 ; Wm, Fre- 
derick Pewtner, 4 Notes of Cases, p. 479. 

(a) Referred to by Dr. Lushington in Sheldon y. Sheldon, 3 
Notes of Cases, p. 254. 
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ofthewfliof The will of a testatrix's father having been 
•on. ^'~ referred to by her in her will, as containing the 
names of persons to whom she wished to bequeath 
a part of her estate, an office copy of the first- 
mentioned will was required to be proved by the 
executor as part of the testatrix's will, and was 
included in the probate accordingly (&). 
Of the re- Where a testatrix in her will referred to a 
another per. rcvokcd will of her latc husband, as containiug 
the trusts, and purposes to which she wished 
her own property to be applied, such revoked 
will was admitted to probate as part of her 
own (c). 
Of a former Where a testator in his last will referred to a 
testator. former will of his own, put up therewith so far 
as any of the provisions therein contained, 
might be applicable to existing circumstances 
at the time of his death, &c., such former will 
was admitted to probate, together with the last 
will of the testator (rf). 
Of papers in- If a testator in his will distinctly refers to an 
unexecuted, unattested, or invalid paper (e), even 
a mere schedule or catalogue (/ ), the latter are 
admitted to probate as part of the will. 



(b) Emma Darby, 4 Notes of Cases, p. 428. 

(c) Countess t/ Durham, 1 Notes of Cases, p. 368. 

(d) James Gordon Duff, 4 Notes of Cases, p. 474. 

(e) Francis milesford, 3 Curt 77 ; Thomas Smartt, 4 Notes 
of Cases, p. 38 ; Countess Ferraris v. Lord Hertford, 8 Curt. 
468. 

(f)R,M, Bacon, 8 Notes of Cases, p. 645. 
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So, if a testator by a codicil duly executed, 
refers to a prior one not duly attested, the latter 
is admissible to probate (g). 

So, if a testator, duly make and execute a 
codicil, referring to his will, which was unduly 
executed, the will is entitled to probate (A). 

In the case of deeds, as well as of do- origiiuas 
cuments not valid per «c, the court requires &c. ^^ * 
the original to be produced. In the case of a 
deed, it will permit it to be delivered over to the 
trustees after probate, it having been duly regis- 
tered. 

But the court will also permit a notarial copy Notaruicopy 
of a deed to be brought in and proved (t). And v^ortA, 
occasionally, where the deed is in the hands of 
d person who will not part with it, the court 
having no power to enforce its production, will 
. decree probate without it (k). But if the paper 
in question be invalid and inoperative per se, 
and made probative by reference only, the court 
will enforce its production by monition, for such 
a paper, unlike a deed, must be proved, ex ne- 
cessitatef in order to give it operation and legal 
existence (Z). 

ig) /. F. Smith, 2 Curt. 796 ; Ingolby v. Ingolby, 4 Notes 
of Cases, p. 493. 

(A) W. Claringbull, 3 Notes of Cases, p. 1 ; E. HiU, 4 
Notes of Cases, p. 404. 

(0 Thomas Dickins, 1 Notes of Cases, p. 399. 

(^) Thos. Battershee, 2 Robertson, 440. 

(0 Sheldon v. Sheldon, 3 Notes of Cases, p. 257. 
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Production The 26th section of the new act provides 

of teatamen- , 

tary papers, mcans foF Compelling the production of testa- 
mentary papers. By that clause it is enacted, 
that ** the Court of Probate may, on motion or 
petition, or otherwise, in a summary way, whether 
any suit or other proceeding shall or shall not 
be pending in the court with respect to any pro- 
bate or administration, order any person to pro- 
duce and bring into the principal or any district 
registry, or otherwise as the court may direct 
any paper or writing, being or purporting to be 
testamentary, which may be shown to be in the 
possession or under the control of such person. 
And if it be not shown that any such paper or 
writing is in the possession or under the control 
of such person, but it shall appear that there are 
reasonable grounds for believing that he has the 
knowledge of any such paper or writing, the 
court may direct such person to attend for the 
purpose of being examined in open court, or 
upon interrogatories respecting the same; and 
such person shall be bound to answer such 
questions or interrogatories, and, if so ordered, 
to produce and bring in such paper or writing, 
and shall be subject to the like process of 
contempt in case of default in not answer- 
ing such questions or interrogatories, or not 
bringing in such paper or writing as he 
would have been subject to in case he had 
been a party to a suit in the court, and had 
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made such default, and the costs of such motion, 
petition, or other proceeding, shall be in the dis- 
cretion of the court." 

The oath of office taken by the executor or Adminicular 
administrator is considered to prove only the ^• 
general validity or genuineness of the will or 
codicil, or, in other words, it only identifies 
them as the testator's acts ; and is not considered 
to bar the court, even in its common form, 
from requiring direct and specific evidence from 
other sources, upon any point or particular 
which, by raising a presumption against the 
instrument itself or any part of it, or by ex- 
citing a suspicion in the mind of the court, 
calls for rebuttal or explanation. 

The subsidiary evidence which the court may 
feel itself bound to call for, will necessarily 
depend upon the category to which the will or 
codicil in question is to be referred, under the 
Wills Act of 1838, viz., whether the testator 
has been a soldier, a sailor, or a civilian, and 
the nature of the evidence will be adapted to 
the requirements of each section of the act. 

The attestation clause to the will or codicil Affidavit of 

execution 

may be partially defective or absent altogether. JJJ^^^he 
In these cases, the court has required proof J^^J^^j^ 
that the execution was such as the statute 5jJJ°\^J 
enjoins. If either of the attesting witnesses 
will depose affirmatively, the court is satisfied 
with his evidence, without calling for that of 
his co-witness. 
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The affidavit, even in the case of a partially 
defective attestation clause, goes to the whole 
of the execution of the will or codicil ; it does 
not merely supply the deficiency. 
Dispensed If both the attesting witnesses are dead, or 
have left the country, or have absconded, or 
have been applied to and have refused to make 
an affidavit, or are lunatic or imbecile, the court, 
on evidence of the fact, will submit to this com- 
pulsory inopia testimonii, and will dispense with 
the proof of execution ; and the court can do so 
the more easily, as its right to call for such proof 
in common form may be more than doubted. 

The 9th section of the Wills Act (1 Vict 
c. 26), declares that no form of attestation shall 
be necessary. The presumption of law, there- 
fore, is in favour of any will or codicil signed 
by a testator and attested by two witnesses, 
notwithstanding a clause of attestation may be 
wholly absent, and the decision in Burdett v. 
Spilsbury (m), carries this presumption further, 
by extending it to cases where there is an attes- 
tation clause and some particular is wanting 
in it 

There is, therefore, little room for doubt 
that this practice of the Prerogative Court is 
erroneous. The court can have no right in 
common form to raise of itself a question re- 
specting the legality of the execution of an 
instrument, when it has no power to decide 

(ffl) 8 Jurist Reports of Casesi p. 1. 
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that question legally, as well through want of 
parties as also a defect in its mode of trial, its 
only means of treating the question being by 
mere voluntary affidavits. 

The court might as well in its common form 
call for affidavits in proof of a testator's majo- 
rity and of his testamentary capacity. This 
faulty practice seems to have arisen from the 
want of a due regard to the distinction between 
common form and solemn form business (n). 

If both witnesses agree in distinctly nega- 
tiving the execution of a will or codicil on affi- 
davit, the court, on the affidavit being filed, 
tacitly allows another will to be proved, or ex- 
cludes the codicil from probate, or permits 
mere administration to be taken, as in the case 
of an intestacy. 

If out of three or more witnesses to a will or 
codicil one shall turn out not to have legally 
attested the instrument, the court will direct the 
subscription of such unnecessary and non-at- 
testing witness to be excluded from the pro- 
bate and the registration (o). 

The presumption of law is against an unat- Alterations 

, , . , . . Ml !• •! 1 in a Will or 

tested alteration bemg m a will or codicil at the codicu. 
time of the execution of the instrument. Evi- 
dence, therefore, must be produced to rebut 
this presumption if it be desired by the execu- 
tor or others, that an alteration be retained as 

(n) See also Bryan and others v. White, 2 RobertsoDi 315. 
(o) Robert Monro, deceased, 24th June, 1852. 
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legaly for if this proof be not forthcomiDg 
the court must exclude the alteration from 
probate (p). 
AiBdsTit as If mterlineations, interpolations, erasures, words 
fre. or figures wntten upon erasures, or any thmg oi 

the nature of an alteration or an unauthenticated 
addition appear in the will, proof must be ad- 
duced that they were written and made, at a 
period preceding the execution of the will (9). 
Affinnative evidence of this character from an 
attesting witness who observed the alterations, 
or whose attention was drawn to them, before 
or at the period of the execution, or from the 
drawer of the will, who can depose that the parts 
apparently interpolated or altered accord with 
his draft, or from the writer or engrosser of the 
will, who can prove them to have been his own 
ministerial handiwork, either as the correction 
of his own error in copying, or as a change of 

(p) Cooper V. Bocketi, Judicial Committee of the Privy 
Council, 4 Notes of Cases, p. 685. In the Prerogative Court 
of Canterbury, Sir H. Jenner Fust, adverting to the judg- 
ment of the judicial committee in this case, said — ** I call 
" the attention of the council and proctors to this decision, 
** which is binding upon this court, so that, in future, where 
*' unattested alterations shall appear on the face of a paper, 
'* and no evidence can be given as to when they were made, 
*' the court will presume they were made cfier the execution, 
*' and consequently hold them to be invalid." — November, 
1846. 4 Notes of Cases, p. 696. 

(q) There is no provision against spaces being left in the 
body of a will ; Corneby v. Gibbons, 6 Notes of Cases, p. 694 ; 
and Kirby, deceased, ibid. 
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intention on the part of the testator preliminarily 
to the execution of the will, the court will treat 
them as a substantive and authentic part of the 

will. 

An affidavit from any one of the persons 
whom we have designated, or from any other 
person who is in any other mode qualified to 
depose, is sufficient to entitle the alteration to 
probate. 

A single interlineation or interpolation will 
prove itself if the signatures (or the initials of the 
signatures) of the testator and the two attesting 
witnesses are written opposite to or near it. 

It is unnecessary to say that this is not suffi- 
cient to authenticate two or more interlineations 
or interpolations or even a single erasure, 
whether the latter be with or without words 
written upon it. 

It is equally obvious that a recital of all 
alterations in the attestation clause is satis- 
factory evidence of itself. 

But there are other circumstances attendant 
upon a will which, though they do not, either 
wholly or in part, impugn the legaUty or authen- 
ticity of the instrument, will require explanation, 
to be given to the satisfaction of the court. 

The vestiges or marks of a seal, or wafer, suspicious or 

.,, J. ., . suggestive 

appearing: on a will or codicil, raise a pre- appearances 

. ° , , . . , ^ on the face 

sumption, or, at least, a suspicion, that some of a win or 
iurther testamentary document may have been 
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at one time affixed to it A portion of the last 
sheet, sufficient in size to have contained a co- 
dicily may have been cut away, or even the 
commencing portion of a will may betray an 
analogous spoliation by its abruptness of initia- 
tion, or by absolute abscission. In all these 
cases, in order to rebut the presumption of 
spoliation, evidence must be given either by 
showing that the testator, per se or per alium^ 
removed a codicil or a portion of the will, or 
that when the will was found, on the occasion 
of the testator's death, it was in the identical 
condition in which the executor produces it to 
the court. 
Words ex- It has bccu the constant practice of the court, 

punged from • ^ ^ * ' 

probate. where just ground exists, to exclude from pro- 
bate and from registration words of atrocious, 
offensive or libellous character (r) ; but it can« 
not exclude any words or sentences which do 
not come within such categories (5). 

Restoration The court will restorc the ori&inal words or 

of words. , ° 

figures of a bequest which have been erased or 
obliterated with the intention of substituting 
other words or figures in their stead {t). 
Soldiers' and The 11th scctiou of the Wills Act (1838), 

mariners' . , . 

^us. opens a wider field for evidence, as it must be 

(r) George Wartndbyl 4 Notes of Cases, p. 477. 
(«) Curtis v. Curtis, 3 Add. p. 33. 

(0 Brooke v. Kent, 1 Notes of Cases, p. 93; 3 Moorey 
P. C. C. 341. 



AFPIDAYITS IN PROOF OF WILL. 73 

shown that the deceased has come within the 
priTileges of the act (u). This section does not 
alter the old law upon the subject of these wills ; 
and the same observations, therefore, which 
apply to wills made previously to 1st January, 
1838, apply equally to wills excepted by the 
act from its general operation. 

A willy without attesting witnesses, if made ^ui* »»>« , 
before the 1st January, 1838, is admissible toJuiuvy> 
probate ; and an affidavit of two persons, who 
knew and were acquainted with his handwriting, 
and mode of subscription, will be taken as a 
substitute for an execution in the presence of 
the same number of witnesses. 

The will of a person dyins: in Scotland, which, wnis in the 

,' JO y y Scotch form. 

from an omission of some of the formalities of 
the English Wills Act iSf, primd faciey invalid, 
will be admitted to probate on proof of the tes* 
tator's domicile, and of the validity of the will, 
according to the Scotch law. 
The same remark applies to the wills of per- or penon> 

, , * domiciled 

sons domiciled in foreign parts. abroad. 

When the will of a person had been proved or office and 
in an ecclesiastical, manorial or other court ex- cated copie«. 
ercising testamentary jurisdiction out of the 
province of Canterbury, or in the Consistory 
Court of Canterbury, or had been deposited in 

(tt) Richard Hayet, deceasedi 2 Curt. 341 ; E, /. Lay, 2 
Curt. 375 ; C. E. Phipps, 2 Curt. 369, but for a very learned 
and elaborate inquiry as to what constitutes " actual military 
service/' see Drummond ▼. Parish, 2 Notes of Cases, p. 318. 
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a Scotch courty or in any foreign court, an 
official or properly authenticated copy of such 
will was formerly received in the place of the 
original, and was admitted to probate without 
inquiry or further eyidence, it being presumed 
that the court in which the original will was de- 
posited was competent to deal with the case, 
and had been satisfied of its validity. Of late 
years, however, the practice in this respect has 
varied so much, that it would be unsafe to say 
precisely what is now required to be done. 
This much, however, is clear, that when the 
will has been registered in the Commissary 
Court books in Scotland, or in the books of the 
Court of Session, and the subscription of the 
testator and the signatures of two persons ap- 
pear as witnesses, an office copy of the will is 
now received as formerly. 
Probate of a If the will be composcd in a foreign lane:uaGre 

tranalation o o o 

Of a Will, probate is granted of a true translation of it, 
made by a public notary. The translation alone 
is registered. 



Section IV. 

LETTERS OF ADMINISTRATION. 

If the deceased has died intestate, the persons 
who are eligible to become grantees of letters 
of administration of his general estate are va- 
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lioQSy deriving their title or interest from different 
sources. 
The statate 31 Edw. 3, c. 11, directs '' the 3i sdw. s, 

c. 11. 

'^ ordinaries to depute the next and most lawful 
^' friends of the deceased intestate to administer 
*' his goods.'* 

The 21 Hen. 8, c. 5, s. 3, directs the ordinary 21 Hen. s, 
** to grant administration of the goods of the ^' 
** person deceased to the widow of the same 
** person deceased, or to the next of his kin, or 
'^ to both, as by the discretion of the same 
** ordinary shall be thought good." 

But these statutes do not contain all the 
directions upon the subject The husband has 
a right to a grant of administration of his de- 
ceased wife's personal estate, by the common 
law ; and the 29 Car. 2, c. 3, s. 26, directs, that 29 car. 2, 
the husbands of femes coverteSf dying intestate, °' ' "' 
*' may demand and have administration of their 
'' rights, credits, and other personal estate, and 
'' recover and enjoy the same, as they might 
** have done before the making of the 22 & 23 
" Car. 2, c. 10." 

And the relatives (not next of kin), having 
distributive shares, jure represeniationis, under 22 & 23 cw. 
the 22 & 23 Car. 2, c. 10, and 1 Jac. 2, c. 17 ; f^a /L.2. 
and also all persons having a cognizable bene- Beneficial in - 
fidal interest in the intestate's estate, may 
become grantees, on the renunciation of the 
potiares. 

It is not necessary that there should abso- 

£2. 
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lately have been no will at all of the deceased. 
Parties faite- The court wiU G:rant administration to the next 

rested cited ° 

topTopound of kin, notwithstanding it is suggested that, de 
facto^ there is a will, if the executor and the 
residuary and principal legatees have been cited 
to propound such will, and have not appeared 
to the citation {x). 

WiU marked And whcrc the deceased died insane, leaving 

nity. a will, which was, upon the face of it, marked 

with insanity, the court granted administration 
as in an intestacy, but directed the will to be 
filed iy). 

Admiaistra- The applicant for administration deposes to 

office. his qualification or interest, and takes an oath 

of office, mutatis mutandis, much the same as 
that of the executor or administrator (with the 
will annexed). • 

Affidavit of And he makes an affidavit as to the amount 
of the intestate's personalty, under the 55 Geo. 
3, c. 184, in the same manner as an executor 
does. 

Administra- He also is required to &:ive a bond for his due 

tionbond. ... 

administration of, the estate about to be com- 
mitted to him. 

By the new act, the law and practice of 
administration bonds are put upon a new foot- 
ing. 

By the 80th section, *' so much of the 21 
" Hen. 8, c. 5, 22 & 23 Car. 2, c. 10, and 

(«) Whiting V. Deed and Orchard, 2 Spinks, 57. 
{y) Bourgetf deceased, 1 Curt 591. 
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" 1 Jac. 2, c. 17, as requires any surety, bond, 
" or other security, to be taken from a person 
** to whom administration shall be committed, 
** is repealed." 

The 81st section enacts, that ** every person 
** to whom any grant of administration shall be 
" committed, shall give bond to the judge of 
" the Court of Probate to enure for the benefit 
** of the judge for the time being ; and, if the 
" C!ourt of Probate, or (in the case of a grant 
*^ from the district registry) the district registrar, 
** shall require, with one or more surety or 
** sureties, conditioned for duly collecting, get- 
^* ting in, and administering the personal estate 
*^ of the deceased, which bond shall be in such 
'^ form as the judge shall, from time to time, by 
** any general or special order, direct.'* 

The 82nd section enacts, that '' such bond 
^ shall be in a penalty of double the amount 
'' under which the estate and effects of the de- 
** ceased shall be sworn, unless the court or 
*^ diptrict registrar (as the case may be) shall in 
** any case think fit to direct the same to be 
^* reduced, in which case it shall be lawful for 
*' the court or district registrar so to do ; and 
" the court or district registrar may also direct, 
^' that more bonds than one shall be given, so 
^' as to limit the liability of any surety to such 
'' amount as the court or district registrar shall 
'' think reasonable." 
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By the 83rd section, the court ** may, oq 
'' appUcation made on motion or petition in a 
** summary way, and on being satisfied that the 
^' condition of any such bond has been broken, 
'' order one of the registrars of the court to 
'^ assign the same to some person, to be named 
'' in such order ; and such person, his executors 
*^ or administrators, shall thereupon be entitled 
** to sue on the said bond in his own name, 
'' both at law and in equity, as if the same had 
" been originally given to him instead of to the 
** judge of the court, and shall be entitled to 
'^ recover thereon, as a trustee for all persons 
" interested, the full amount recoverable in 
** respect of any breach of the condition of the 
" said bond." 
obUgor tub- On the application of an administratrix, whose 

Btitnted for * * 

administrar. husband is abscnt from the United Kin&:dom, 

Jb°*ce^^ the court will allow a person named by her to 

give bond in the stead of her husband. 

The affidavit of the wife will state the fact of 
the absence of her husband, and her belief that 
he will not soon return, and would consent to 
her taking the grant if he were in this country, 
and that he would enter into the usual bond on 
her behalf. 

It i^ay be also said, that an affidavit of this 
nature should state circumstances which will 
tend to show that the proposed grant, though 
about to be made to a feme coverte, will be 
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« 

operative, and will not require to be revoked 
thereafter (j2r) for refusal of co-operation on the 
part of the husband in the administration of the 
estate. 

These are the usual and necessary proceed- 
ings to be taken on the part of every applicant 
for letters of administration. Whatever other 
preliminaries are required depend upon and are 
regulated by the nature or degree of the appli- 
cant's title, and will be considered separately. 

After this the letters of administration are 
made out and granted to the applicant 

But fourteoi days, excluding the day of the eibuz of 
deceased's death, must have fully elapsed from ufolT^nr 
the intestate's death before the letters of ad- ^^ 
ministration are allowed to pass the seal. This 
rule, however, will be relaxed by the judge on 
special cause being shown, e.ff.f that the effects 
are perishable (a). 

Where the deceased is sworn to have died 
*' on or about" a certain day, seventeen clear 
days (excluding the day on or about which the 
deceased is sworn to have died) must elapse 
before the letters of administration pass the 
seal (ft). 

(a) Vide '* Revocations," post 

(a) Oughton*8 note to Clarke** Praxis^ p. 323, says, " nisi 
" speciales ob causas (utpote fact& fide bona esse peritura, 
" &c.), literas administration] s specialiter decernere judici 
" melius visum fuerit, citius extrahi." 

(fr) It was omitted to state before, at p. 42, that when the 
deceased's death, in the case of probate or letters of admi^ 
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We win now take the diffisreat grants in 
detaiL 
^^^f^ If the intestate has died a bachdor, or a 



widow. 



widower without issue, his father has exdnsive 
ri^t to administraticHi, notwithstanding the de- 
ceased has left a mother. The father is con- 
sidered to be the sole next of kin of the in- 
te6tate(c), though the letters describe him only 
as the natural and lawful fitther, without any 
further addition, except in the case of his 
taking administration to an intestate who has 
died a widower and childless. In the latter 
case he is styled in the grant, ** the natural and 
lawful father, and next ofkinJ* 

To the The widow (or the rehct) of the intestate 

takes administration in preference to the chil- 
dren or next of kin, unless the latter establish 
such a case of unfitness on her part as to in- 
duce the court (in exercise of the discretion 
given to it by 21 Hen. 8, c. 5^ s. 3) to exclude 
her (d). 

Jj^ci^- If the intestate has left no widow, the in- 
testate's children, or any of them, take the 
grant. They do so Ukewise if there is a widow 
who renounces or is excluded by the court, in 
the exercise of its discretion, as we have stated. 

nistration (with the will annexed) is sworn to have occurred 
'* on or about a certain day/' the grant is not issued until the 
expiration of nine clear days from the death, t. e,, the day of 
the death being excluded. 

(c) See *'Law Magazine and Law Review/' voL 8, p. 82. 

{d ) dmyert v. Kitioth 3 Hagg. 557* 



dren. 
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The husband takes administration to his wife, Tothehus- 

' band. 

jure mariti, by the common law, and his right 
to the administration of her personal property 
qua husband, is recognized and declared by 
29 Car. 2, c. 30, s. 26, and 1 Jac. 2, c. 17, s.6. 

If the husband of the intestate has survived Tothehus. 

band's legal 

her, but has died without having taken ad- personal re- 

' ° piesentative. 

ministration, the court, on the ground of his 
interest, will grant administration to his legal 
personal representative, and not to her next of 
kin. 

But this rule, being founded on the assump- Exception. 
tion that the beneficial interest vested in the 
husband, and devolved to his representatives, 
and on the principle that the grant ought to 
follow the interest, is liable to be departed from 
in cases where it can be shown that the bene> 
ficial interest did not survive his life, and that 
the wife's separate property has, upon his de- 
cease, by the terms of the instiniment consti- 
tuting it, reverted to her own family (e). 

in a late case, where the wife of a felon con- Administra- 
vict died intestate in her husband's lifetime, and of*wtfe of*^ ^ 
before the expiration of his sentence, leaving ^^' 
property acquired by her after his conviction, - 
the court granted administration to the solicitors 
of the Treasury on behalf of the Crown, after 
citing the husband (/). 

(e) Fielder and Fielder v. Hanger, 3 Hag^. E. R. 769 ; ibid, 
▼oL 3, 290; Mary Pountney, 4 Hagg. £. R. 290. 
(/) Coombs V. Her Mqjesty's Proctor, 2 Robertsoiii 557. 

£ 5 
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But in an earlier case, administration was 
granted of the effects of the wife of a person 
under sentence of transportation, to one of 
her children, on the king's proctor not ob» 
jecting (ff). 
To the next If the intestate has left neither widow, issue, 

of kin. ' ' 

nor parents, the next of kin take adminis- 
tration in the order of their proximity. And 
on the renunciation of an intestate's husband, 
her children may take administration of her 
effects. 
TothehiM- The court will give administration to the 

band of a ^ 

next of kin. husbaud of a sole next of kin, on her being first 
cited and not appearing to the process. If 
there be other next of kin, they must also re- 
nounce or refuse (A). 

En rSsume, it may be said that administration 
is granted to — 

1. Husband or wife. 

2. Child or children. 

3. Grandchild or grandchildren. 

4. Great grandchildren, or other descend- 

ants. 

5. Father. 

6. Mother. 

7. Brothers and sisters. 

8. Grandfathers or grandmothers. 

9. Nephews and nieces, uncles, aunts, great 

grandfathers or great grandmothers. 

(g) Ann Davit (wife of John Datfis), March, 1826. 
(A) Wenham ▼. Wenham, 6 Notes of Cases, p. 17. 



P^P«Wi»-ll«»^'«SiP^^i^ 



LBTTEB8 OF ADMINISTRATIOIT. 83 

, 10. Great nephews, great nieces, cousins ger- 
man, great uncles, great aunts, great 
grandfather's father, and so on ac- 

f cording to the proximity of kindred: 

)i all those who are in the same degree 

being equally entitled (t). 

: It will be useful to show in what manner the Topenons 

1 • • 1- 1 /• entitled in 

ptate of a deceased intestate is disposed of. diitribution. 
(he distribution is regulated by the 22 & 23 
jl^r. 2, c. 10, and 29 Car. 2, c. 3, and 1 Jac. 2, 
^17, and may be concisely stated as fol- 
ks:— 

If the intestate dies leaving a huAandy he is 
jltitled to all the estate. 

I If the intestate leaves a tri/0, she is entitled 
^ one-third, and the next of kin, if descendants, 

II the remainder, the issue of deceased next of 
|D, being descendants, sharing with them by 
iqiresentation. 

. If there be no descendants she is entitled to 
IHe-half, and the next of kin to the other half. 
?or example, if the intestate leaves a wife and 
Mher, a moiety goes to each. If he leaves a 
jdfe, mother, brother and sister, the wife is 
lititled to half, and the mother, brother and 

ster to the other half, equally among them, 
the intestate leaves a wife, mother, brothers 

kd sisters, nephews and nieces, the wife is 
^titled to half, and the mother, brothers and 

(t) Vide the accompanying table. 
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fiisterBy and nqihewB sod nieon. Id the odier half 
equally; die nephevs and nieces, as rqpresent- 
ing a deceased brodier or fiSster, taking a share 
equal to that of eadi of die odieiB among dienu 
No kindled moce remote in degree is endded to 
share in distribation with these. 

If there be no desoendantB, fiidier, modier, 
brother, sister, nq>heir or meoe, (children of a 
brodier or nster, who has died in the intestate's 
lifetime,) the wife is entitled to onehal^ and the 
next of kin, t.e., all those in the same degree of 
kindred, are endded to the other half equally 
among them. 

If there be no next of kin, or die intestate be 
a bastard, one half goes to the wife, and the 
odier half to the Crown. 

Child or children take between or among 
them equally, grandchildr»i and more remote 
desceodants taking with them per stirpes. 

Grandchild or grandchildren share in like 
manner, great grandchildren, and more remote 
descendants, taking with them per stirpes. 

The same obsenradon applies to fiirdier de- 
scendants. 

If there be no widow or child, ihe father takes 
all the estate. 

So the mother takes all, if there be no brothers 
or sisters, or nephews and nieces taking jper 
stirpes. No other kindred dian these is en- 
titled to share with the mother. 
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Brothers and sisters share among themselves 
equally, nephews and nieces taking vrith them 
per stirpes. 

Orandfathers and grandmothers share among 
themselves equally. If there be only one, that 
one takes all. 

Nephews and nieces share together with 
uncles, aunts, great grandfathers and great 
grandmothers equally, they being all in the 
third degree; and so on with other kindred 
according to their degree ; all those in the same 
degree taking an equal share (A). 

The court grants to any of these persons, not 
being next of kin, on the ground of their having 
an interest in the intestate's estate, but does so 
only on the renunciation of the widow and next 
of kin. If the latter are dead, persons entitled 
in distribution (as the Ecclesiastical Court has 
called them) are allowed a preference over the 
legal personal representative of the next of kin. 

If the widow, next of kin, and all other per- Toieg^per- 
sons entitled to share distributively, be dead, the lenutiTerof 
court will grant administration to the legal per- nextof^in, 
sonal representatives of any one of them, for in 
such a case they all rank equally. In this case 
the court disregards the statute, as applying 
only to the living, and has regard to the bene- 
ficial interest which has been transmitted to the 
representatives. 

ijk) The customs of London, the province of York, and 
certain other places are abolished by 19 & 20 Vict c. 9i. 
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It is almost sapeifluoos to say that the exe- 
cator or admioistnitor of a deceased person, 
who was entitled to the whole of an intestate's 
property, is also entitled to a grant of adminis- 
tration, as fully as soch deceased person would 
have been if he were living. 

It is the practice to allow one of two exe- 
cutors to take administration to a deceased, 
whom their testator was entitled to represent 
But this is not applied to the case of co-ad* 
ministrators. They must take administration 
under such circumstances jointly, or the non- 
actii^ one must renounce or consent (Z). 
Toapenon Oq the sTOuod of interest, the court will 
TiTMtireta- errant to a Dcrson havine an indirect and deri- 
vative interest in an intestate s estate, as being 
one of the next of kin, or the residuary legatee of 
a next of kin, of the intestate. But the appli- 
cant must be unable to become the personal 
representative of his own deceased, through the 
latter being already legally represented, and 
such legal representative refusing to take the 
requisite grant (m). 

So> administration has been granted of a 
wife's estate to the residuary legatee of the 
husband, on the executor, who has proved the 
will of the latter, renouncing administration (n). 

(0 F. Nayler, U Jurist, p. 686. 

(f») Vide « Administration (Will)," p. 61, and "Adminis- 
trations de bonis non," poti, 

(n) AmeUa Fixer (wife of Robert Fixer), August, 1853. 
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On the renunciation and consent of thexonextieia- 
father of an intestate who has died a bachelor, »pe»sueeu- 
the 4;ourt will grant to his brother, though heTo^^j^ther 
has no interest in the estate. The court does ^ '^'^' 
so on the principle, that the intestate's brother 
may be considered to have indirectly as his 
father's next of kin, a spes succeasianis, to the 
very property in question. He may also, and 
not unfairly, be regarded in the light of his father's 
attorney or agent. 

On the same grounds, also, the court will 
grant administration to the sister of the de- 
ceased. 

On the same principle the court has granted To a nephew. 
administration to a nephew, who is not entitled 
in distribution. 

In *^ Keane's" Case, the court granted admi- 
nistration to a nephew, being the son of the 
deceased's brother, who was the sole next of 
kin, and only person entitled to the personal 
estate of the deceased, on the renunciation and 
consent of that brother (o). 

In '' JBlagrave's'' case, the court granted ad- 
ministration to the son of a deceased brother, 
who was the sole next of kin, on the renuncia- 
tion of his executrix and universal legatee, and 
of certain nephews and nieces entitled with him 
in distribution (p). The court said, *' Though 

(o) Mary Keane, 1 Hagg. E. R. 692. 
(p) A* Blagraoe, 2 Hagg. E. R. 83. 
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'' the party has not a direct interest, he is acting 
** under a person entitled to a moiety of the pro- 
" perty." 
spesiueea- The principle which governed the court in 
shown. making the grants in Keane and Blagravej is not 
distinctly stated, but would seem to be this : — 
The grant is not made to the applicant as being 
the deceased's nearest relative after the renun- 
ciant, but as having a spes successionis to the 
deceased's property, though remote and indirect, 
through the next of kin. 

The principle may be further elucidated by 
the unreported case of " John Scale, deceased." 
In this case a nephew of the intestate applied 
for administration on the renunciation of the 
widow and daughter. But the court rejected 
the application on the ground that the nephew's 
chance of succeeding to any part of the de- 
ceased's estate, as being through his cousin the 
daughter, '^ was too remote and contingent to be 
" considered an interest in the deceased's estate, 
" and that he could not, by any fiction of law, be 
" held to be the daughter's natural agent" (y). 

So in QibboUy deceased, the court refused to 
grant to a nephew of the intestate's next of kin, 
but allowed the daughter of the latter to take 
administration (r). 
To creditors. If the widow, and all the next of kin of an 
intestate, and also all others entitled to share 

(q) John Scale, bye^day after Hilary Term, 1885. 
(r) Reported in <* Waddilove's Digest/' p. 9, s. SQ. 



LBTTBB8 OF ADMINI8TBATI0H. 89 

with them in distributioDy renounce^a creditor is 
competeDt to take administration. 

His title is said to be inferior to that of all 
others (#); and the ground for granting admi- 
nistration to him is the obvious one, viz., that 
he may be enabled to recover his debt (t). 

It is a matter of indifference to the court, 
whether he be a creditor by specialty, or on 
simple contract. It is equally indifferent to the 
court what the amount of his debt is, and 
these questions only become a subject for con- 
sideration when two or more creditors contend, 
»t(^ #e, for a grant 

A creditor does not make a special affidavit 
of his debt on taking administration, but swears 
in general terms that he is '^ a creditor." 

The court will grant administration to a cre- 
ditor in equity, or of the estate of the de- 
ceased (u). 

In '^ SpUiy's" case, where a relative of the 
deceased, (a married woman) living apart from 
her husband, had ordered and paid the charges 
of her funeral and interment, and the husband 
had refused to reimburse him, the conrt, on 



(t) Graham v. Maclean, 2 Curt. 66S ; Dimet ▼. Ccmwall and 
Lyout 7 Notes of Cases, p. 381, and 2 Robertson, 142. 

(0 Webb ▼. Needham, 1 Add. 497. 

(«) Charlotte Spitty (wife of Thomae SpUty), moved, 1st 
8e«. Easter Term, 1851 ; 2nd SesB. Trinity Term, 1851 ; 
and 1st Sess. Easter Term, 1852. 
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the husband being cited, granted administra- 
tion to the applicant as a creditor of the 
estate (x). 

In '' Odjfi^ case, the deceased had been a 
lunatic, to whom a committee of the estate had 
been appointed, and on her death a representa- 
tion was required for the Court of Chancery, in 
order that his accounts might be taken in and 
audited, and the matter wound up. 

The court granted administration to the com- 
mittee, as a creditor of the estate, on the con- 
sent or non-objection of the Queen's proctor, 
the deceased having died without known rela- 
tions (y). 

The court does sometimes grant administra- 
tion to more creditors than one ; but it prefera 
that one should be fixed upon (z). 

If creditors contend, and their pretensions 
are equally balanced, it will grant administra- 
tion to a third person, being a creditor, whom 
they may all agree in nominating for that 
purpose (d). 
Articles to To sccure the general body of creditors, when 

payjwo raid, . 

the estate is insufficient, the administrator may 

(«) Vide "Administration (WUl)/' p. 60, and poti, in « Ad- 
ministrations de bonis nou." 

(y) Ann Ody, widow, on motion, Ist Sess. Hilary Term, 
1853. The administration passed the seal in January, 1853. 

(s) Harritoneaid others v. JU persons in general, 2 Phill. 249. 

(a) Dimes v. Cornwall and Lyon, 7 Notes of Cases, p. 380. 
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be compelled to enter into articles to pay pro 
rata to each one his debt, according to its 
degree. 
The court will grant administration of the i^^*?«5f: 

^ tion of wife'i 

wife's estate to a creditor of her husband, on efl'^cta to her 

' husband'! 

the latter renouncing. creditow. 

Administration has been granted of the efiects or a wife's 

, m t% effects to 

of a feme coverte to an antenuptial creditor of antenuptua 

•^ . " • » creditor of 

her own^ her husband having been first cited (&)• iMrown. 

If the intestate has died a bankrupt or in- To assignees 
solvent, the court will emnt to his provisional mptcy and 

. r_ , . J insolyency. 

or official assignee (c). But not bemg possessed 
of the discretion which it now enjoys (under the 
73rd section of the new act (d),) the Ecclesiasti- 
cal Court required, before making stich grant, 
that the renunciation of the intestate's next of 
kin should be obtained, in the same manner as 
b the case of creditors. For though the as- 
signee had the entire legal right and interest in 
th^ intestate's property, the next of kin had, 
under the statute of Hen. 8, the right to the 
administration (e). 

Upon the subject of assignees of a deceased 
(a l^krupt), Sir J. Dodson has remarked, 
" They certainly are not merely creditors, for, 

(6) HuddUaUm v. Huddktton, 2 Robertson, 424. 
(c) Belcher ▼. Maberley, 2 Curt. 629. 
Id ) Vide post. 

(e) Dretae and others ▼. Long, and also Rotfe and Cayford, 
1 Spinks, 897. 
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although they may be appointed for the benefit 
of the creditors, yet their appointment as as- 
signees divests them of the character of mere 
creditors, and clothes them with a new one. 
By act of parliament, the whole property of 
the bankrupt vested in them ; they represent 
the estate, and are enabled to act, in all respects, 
in behalf of the estate" {e). 
Totheassig. So, if the solc ucxt of kin of the intestate be 

nae of next 

of kin (a a bankrupt or insolvent, the court will grant to 

bankzupt)* , , 

his assignee on his renunciation and consent. 
To an official Upon the Same reasoning the court will sront' 

manager. "^ . . . - 

to the official manager of a joint-stock company, 
which is in the course of being administered 
under the Winding-up Act, administration of 
the effects of a deceased contributory, such 
official manager being a creditor to the ex- 
tent of the required contribution from the de- 
ceased (/). 
Toasfignee If a solc ucxt of kin has assis^ned the whole 

oy Toluntaiy ^ 

assignment, of his right and interest in the intestate's estate, 
the court will grant to the assignee, on the 
renunciation and consent of the former (ff). 

Administra- Thouffh the 2\ Hcu. 8, c 6, is to remain obli- 

tion under ® ' ' 

(e) Drewe and others y. Long, and also against Rolfs and 
Cayford, 1 Spinks, 400. 

(/) Angas V. Henderson, Slst May, 1851. A citation to 
the above effect was decreed by Sir U. J. Fust, but the case 
proceeded no further. 

(g) Almet T. Jlmes, 2 Hagg. E. R. 155, Appendix. 
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gatory upon the court in all ordinary cases, the 20 & 21 yiet. 
73rd section of the new act has given a discre- 
tionary power to the court, under special cir- 
cumstances, to depart from the regulations of 
the first-mentioned statute. 

By the section referred to it is enacted, that 
'' where a person has died or shall die wholly in- 
testate as to his personal estate, or leaving a will 
affecting personal estate, but without having ap- 
pointed an executor thereof willing and com- 
petent to take probate, or where the executor 
shall at the time of the death of such person be 
resident out of the United Kingdom of Great 
Britain and Ireland, and it shall appear to the 
court to be necessary or convenient in any such 
case by reason of the insolvency of the estate of 
the deceased, or other special circumstances, to 
appoint some person to be the administrator 
of the personal estate of the deceased, or of any 
part of such personal estate, other than the 
person who, if this act had not been passed, 
would by law have been entitled to a grant of 
administration of such personal estate, it shall 
not be obligatory upon the court to grant ad- 
minislration of the personal estate of such de- 
ceased person, to the person who, if this act had 
not passed, would by law have been entitled to 
a grant thereof, but it shall be lawful for the 
court, in its discretion, to appoint such person 
as the court shall think fit to be such adminis- 
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trator, upon his giving sach security (if any) as 
the court shall direct; and every such admi- 
nistration may be limited as the court shall think 
fit" (A). 
Of abas- If the intestate be a bastard, the court grants 
' administration of his effects to the nominee of 
the Crown. This nominee, who is appointed by 
warrant, is most commonly the solicitor for the 
affairs of the Treasury, but sometimes is a 
natural relation of the deceased. 
He files an inventory of the estate. 
Of effects of If a person of legitimate birth die intestate, 
tuhiSSt having no known relations, and no husband or 
tioor^'^ wife, the nominee of the Crown takes adminis- 
tration as in the lastrmentioned case. 

He files an inventory of the intestate's estate 
and effects. 

In each of these cases the grant, if made to 
the solicitor of the Treasury, is made to him 
and to his successors in the ofiice, and therefore 
no administration de bonis non is afterwards 
required. 

For it is provided by the 1st section of the 
15 Vict c. 3, C' An Act to provide for the Ad- 
ministration of Personal Estates of Intestates 
and others, to which her Majesty may be en- 
titled in right of her Prerogative or in right of 

(h) This is a very wholesome enactment. The rationale of, 
and necessity for, such a change of law, were pointed out 
some time since in the " Law Magazine," voL 63, p. 1. 
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her Duchy of Lancaster/') that ^' so often as 
her majesty, by any warrant under her sign 
manualy shall be pleased to direct the solicitor 
for the time being for the afiairs of her majesty's 
Treasury to apply for and obtain letters of ad- 
ministration of the personal estate and effects of 
any person dying intestate, to whose personal 
estate and effects her majesty may have become 
entitled in right of her royal prerogative, or 
letters of administration (whether general or 
limited) of the personal estate and effects of any 
other person deceased, where, in respect of the 
interest of her majesty in such estate and effects, 
such administration may be ri^tfully granted 
to a«nominee of her majesty, it shall be lawful 
for any competent court in England, upon ap- 
plication, in pursuance of such warrant, to grant 
administration accordingly to such solicitor for 
the time being, and his successors in the office 
of solicitor for the affairs of her majesty's Trea- 
sury for the ude and benefit of her majesty; 
and in every such case the administration so 
granted, and the office of administrator under 
the grant, with all the estates, rights, duties and 
liabilities of such administrator, sliall, upon the 
death, resignation or removal of the solicitor 
for the aflfairs of her majesty's Treasury for the 
time being, devolve upon and become vested 
and continue in the succeeding solicitor by 
virtue of his appointment, and so in perpetual 
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succession, without any further grant of ad- 
ministration or any assignment or transfer of 
the estates of the administrator ; and all actions, 
suits, informations and other proceedings what- 
ever, at law or in equity, by or against any 
such solicitor for the time being as such ad- 
ministrator, at the time of his death, resignation 
or removal, shall continue and may be pro- 
ceeded with by, in favour of and against the 
succeeding solicitor in like manner; saving 
always the effect of every limitation, in dura- 
tion or otherwise, under the terms of the grant 
of any such administration ; and saving, to every 
court having jurisdiction in this behalf, all such 
right and authority to revoke or repeal any such 
administration, as such court would have had 
during the continuance of a like administration, 
granted to a nominee of her majesty, in case 
this act had not been passed/' 

By the 2nd section of the same act, the ad- 
ministration bond is dispensed with in thesis 
cases. And the 81st section of the new act also 
contains a proviso, *' that it shall not be neces- 
^' sary for the solicitor for the affairs of the 
'* Treasury, or the solicitor of the Duchy of 
*^ Lancaster applying for or obtaining ad- 
** ministration, to the use and benefit of her 
" majesty, to give any such bond.*' 
TheafoTv- If the Crowu will not take administration of 
made tcHBie. the cstate of a bastard, or of a person without 
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known relations, a creditor is competent to 
take it 

He must first advertise in three newspapers, 
at an interval of a fortnight between the in- 
sertions, and must then take out a citation 
against all persons. 

The citation must be served, in each case, not 
only upon the Royal Exchange, but also upon 
the Queen's proctor. 

But the Queen's proctor is named as a citee 
in the citation in the Bastard's case only, and 
not in the other. 

The creditor also makes an affidavit of the 
nature and amount of his debt, and of the estate, 
and that he has no security by which the debt 
may be recovered without letters of administra- 
tion. If no person appears to the citation — if 
no information is elicited from the advertise- 
ments, and if the Queen's proctor does not ob- 
ject on behalf of the Crown, the court grants 
administration to the creditor. 

He files an inventory of the deceased's estate. 

But if the bastard intestate's property does 
not amount to the sum of 20Z., and the Queen's 
proctor does not object, the court, on the pro- 
duction of a letter from the Queen's proctor to 
that effect, and an affidavit from the creditor of 
his debt, will grant administration to the latter 
without citation. 

In a case of a bastard (occurring some years 

p 
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ago), where the property, though very small, 
exceeded this sum, the judge (Sir Herbert Jenner 
Fust), by direction, in camerd^ dispensed with 
the citation, because the creditor who applied 
for the grant was the intestate's mother, and 
swore directly to his bastardy. 

The same observations apply also to the 
case of the deceased, who, having no relations, 
has left an estate under the value of 20L But 
in this case the creditor must advertise, and 
make affidavit that his advertisements have 
failed to bring forth any next of kin. 
Of (roods of In the case of a felon convict, and of a felo 
feiodese. de 86, the uomincc of the Crown takes admi- 
nistration for the use and benefit of her ma- 
jesty, in the same manner as in the other cases 
which we have mentioned. But in the case of 
John Sadleivy a creditor of the deceased, having 
obtained a warrant from the Crown, took ad- 
ministration instead of the solicitor for the affairs 
of the Treasury (A). 

There are, of course, no advertisements and 
no citation in this as in the other cases. 
Adminfstra- The Legislature, by the 11 Geo. 4 & 1 Will. 4, 

tion of the o ' ./ ^ f 

effects of per- c. 20, s. 56, has made certain regulations re- 

Hons dying , , , *^ , , 

intervitio spcctmg the modc of obtammg administration 
of the effects of a petty officer or seaman, non- 
commissioned officer of marines or marine, where 
he dies intestate, *^ leaving any wages, prize 

(k) August, 1856. 
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" money or other allowance of money, of any 
'' kind, due to him in respect of services in her 
" majesty's navy." 

In this event the same shall not be paid to 
his representatives, except upon letters of ad- 
ministration to be obtained in the following 
manner, viz. : — 

Tbe person claiming administration shall send 
a letter to the inspector, stating his place of 
abode, the parish in which the same is situate, 
his degree of relationship to the deceased, the 
names of the deceased, and of the ship or ships 
to which he belonged; that he has been in- 
formed of the intestate's death, and requesting 
the inspector to give such directions as may 
enable him to procure letters of administration 
to the deceased's effects. 

Certain further proceedings are directed by 
the act, the result of which is, that the inspector, 
being satisfied of the claim, shall transmit to a 
proctor a certificate thereof. Upon this certifi- 
cate being produced administration is granted 
by the court, according to its own rules and 
forms. 

The inspector only grants one certificate, and 
that to one person only ; and no grant of ad- 
ministration or probate in such cases is made 
without the production of the inspector's cer- 
tificate. « 



f2 
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Section V. 

PRE8UMPTIYE PROOF OF DEATH. 

proJ?S^**^^ All executors and administrators are required 
death. ^ swear as well to the day on or about which 
their deceased died, as also to the month and 
year of the event. But there are constantly 
cases where no direct evidence enabling the 
applicant to depose with this particularity can 
be obtained, inasmuch as he only presumes 
the person to be dead from the fact of, and 
circumstances attending, his disappearance, at 
or after a given period. In these cases the 
applicant must lay his evidence before the court, 
and take its opinion upon the fact 

If the court be satisfied that the evidence 
leads up to a reasonable presumption of the 
death of the person who has disappeared, it 
will grant probate or administration (as the case 
may be), and will give permission to the appli- 
cant to swear that the person died at or after 
the date last given of his existence. 

The rule of the seven years has never been 
applied by the court to these cases. Advertise- 
ments, asking for information respecting the 
person supposed to be dead^ are required to be 
inserted in three newspapers, as in the cases 
mentioned at p. 97. 
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But in a case, where the presumed death 
had been proved in the Court of Chancery, in 
a matter of the ^' Trustees Act/' and a sum had 
been decreed to be paid to the next of kin of 
the deceased, the court, on an affidavit of the 
latter, stating the facts of the case, and the 
order of the Court of Chancery, dispensed with 
the advertisements, and granted administration 
to the next of kin (m). 

In all cases of this nature the administrator 
files an inventory of the deceased's effects, and 
also gives justifying security. 



Section VI. 



COMMORIENTBS. 



We will next consider the case of adminis- commo- 
tration granted of the effects of any one of two 
persons in immediate succession to each other, 
(whether ex testamento or ah intestato,) who 
have perished by the same calamity. 

The law upon this subject is in an unsatis- 

(m) Thomas Wood, deceased, 26th May, 1856. By Sir John 
Dodson. For these cases generally, see Dean v, Davidsont 
3 Hagg. E. R. 554. 
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fkctory state, and imperatively calls for settle- 
ment, in this age of railway and oceanic inter- 
communication, and the dire calamities con- 
stantly attendant upon it. 

It is obvious that if a claim of succession be 
advanced on behalf of either of the persons in 
the before-mentioned category to the estate of 
the other, a survivorship must be shown of the 
successor over the predecessor. And no dis- 
tinction can, we think, be rightly drawn in such 
cases between a claim to property, and a claim 
to the administration of that property. 

This survivorship will be matter of evidence, 
or rather of presumption from facts indirectly 
bearing upon the question. 

In Sillick V. Booth{o\ the question was, which 
of two brothers, James and Charles, who were 
lost at sea, died first. 

Sir J. Knight Bruce, V. C, said :— " The 
court need not presume that they died at the 
same time, but evidence may be admitted to 
show which of them died first. From the evi- 
dence before the Master it appears that James 
was an older, more robust, and experienced 
mariner than Charles; and having regard to 
that evidence, I am of opinion that the Master 
was right in coming to the conclusion that James 
survived his brother." 

In this case there was presumptive evidence 

(o) 6 Jurist, 142—144. 
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which satisfied the mind of the judge^that there 
was a legal survivorship. 

But these cases as often take another form. 
There is occasionally nothing in the facts ad- 
duced (whatever they be), which can satisfy 
the mind of the court that there was a survivor- 
ship. 

Here the rule is stated by Mr. Justice Wil- 
liams as follows (p) : — 

" The next of kin has 2l prima facie right, and 
therefore where a party claims as, or derivatively 
from, a residuary legatee, the burthen of proof 
lies on such party. Hence, where the husband 
appointed his wife executrix and residuary lega- 
tee, and he and his wife were drowned in the 
same ship, the court granted administration to 
the next of kin of the husband, on the ground 
that the next of kin of the wife had not proved 
her survivorship." 

Mr. Justice Williams, in stating this rule, 
founds, upon the decisions of Sir John NichoU, 
in Taylor v. Diplock (q), and of Sir William 
Wynne in Wright v. Sarmuda (r). 

In later days, Sir H. J. Fust stated the rule 
thus {s) : — 

" It appeared to me that this point was 

(p) A Treatise on the Law of Executors and AdminiB-^ 
trators, p. 404. 
(g) 2 Phill. 267. 
(r) Ibid. 
{$) Satterthwaite v. Powell, I Curt. R. 706u 
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settled. The principle has been frequently acted 
upon^ that where a party dies possessed of pro- 
perty, that the right to that property passes to 
his next of kin, unless it be shown to have 
passed to another by survivorship. Here the 
next of kin of the husband claim the property 
which was vested in his wife. That claim was 
to be made out, it must be shown that the hus- 
band survived. The property remains where it 
is found to be vested, unless there be evidence 
to show that it has been divested. The parties 
in this case must be presumed to have died at the 
same time, and there being nothing to show that 
the husband survived his wife, the adminis- 
tration must pass to her next of kin." 

In the case of Robert Murray ^ deceased {t\ 
where a man, his wife and child, were drowned 
at sea, and nothing was stated beyond these 
circumstances, the court granted administration 
(with the will annexed) to the next of kin of 
the husband, as dead, a widower, '^ there being 
nothing to show that the wife survived." Here 
the wife was the sole executrix under the hus- 
band's will {u)y and her next of kin consented. 
The grant of administration (with will) states 
that the deceased died a widower, and that his 
wife died in his lifetime (or). 

(0 1 Curt. 6m. 
(«) April, 1837. 

(:r) The report is incorrect in stating that the wife was uni- 
versal legatee. The residue was not disposed ot 
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So, " in the goods of Henry Selwyn" (y), Sir 
John NichoU laid it down, that *' in the absence 
of clear evidencey it has generally been held 
that both died at the same moment" 

These decisions and dicta in rejecting for 
want of evidence claims which to be srood, 
must have their foundation in a sunrivorshipy 
obviously only follow a rule of law which ap- 
plies to them as well as to other claims, under a 
will or under an intestacy. But the converse does 
not seem equally reasonable, that because the 
one claim is rejected for want of evidence to 
support it, that the other, viz., that of the next 
of kin of either commorient, should be sus- 
tained without evidence or presumption, though 
it arises out of the same circumstances and 
facts. There does not appear to be any reason 
why one rule should be applied to cases where 
a claim is made through and in the name of 
one commorient as the survivor of the other, 
and another rule should be applied to cases 
where a third party (or living person) claims 
the succession to one commorient, independ- 
ently of and to the total exclusion of the other ; 
why, in the one case, satisfactory proof of 
survivorship must be adduced, and in the 
other, that question is laid aside and evaded 
altogether. There might seem to be as much 
question of survivorship in the one case as in 

(y) 8 Hagg. E. R. 749. 

f6 
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the other, whether the party applying claims 
through one commorient the succession of the 
other, or whether another party claims that 
succession irrespectiv^ely of and to the exclusion 
of the other commorient. 

Mr. Justice Williams lays it down in general 
terms (z), that '^ in cases of this kind the ques- 
tion of survivorship is by the law of England a 
matter of evidence merely, and in the absence 
of evidence there is no rule or conclusion of 
law on the subject." 

And in a note upon the same passage, in his 
work, that distinguished judge says, '^And it 
appears to have been sometimes deemed a rule 
in the Ecclesiastical Court, that they must, 
under such circumstances, be presumed to 
have perished at the same moment, unless proof 
can be obtained as to the exact time when 
either of them died. But it can hardly be 
assumed as a fact , that two human beings ceased 
to breathe at the same moment of time" (a). 

This view is of course in direct antagonism 
to the rule made and followed in the Ecclesias- 
ticar Court, as we have seen. 

This rule, while it bows before direct proof 
of survivorship on the part of either one of the 
commorients, is content, when such proof is not 

(«) Page 1084. 

(a) These are the words of Lord Cranworth, 4 De G., M . 
& G. 661. 
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adduced, to admit the next of kin of either of 
the deceased persons, to the succession of the 
other, without requiring them to enter into the 
question of survivorship, on the presumption 
that both persons died at the same moment of 
time. 

With this rule, however, the dicta of the 
Ecclesiastical Court have not always been con- 
sistent. It has occasionally been laid down that 
the husband must have survived the wife (&). 

It may be useful to quote the opinions of 
some distinguished text writers upon the sub- 
ject 

Mr. Phillips says (c), — " No very definite 
rule has been adopted in this country upon the 
subject ; but there appears to have been a lean- 
ing to consider the person, possessed of the 
property in dispute, to have survived ; and some 
regard appears to have been paid to the proba- 
bility of the survival of the stronger party." 

Mr. Pitt Taylor, in his Treatise on the Law 
of Evidence (rf), observes: — " The Prerogative 
Courts, however, adopt the presumption, that both 
sufferers perished together, and that therefore 
neither could transmit rights to tlie other ; and, 
in the total absence of all evidence of the parti- 
es) Colvinv. Her Majesty's Proctor,! U&gg.E.R, 93 i Taylor 
V. IHplockf 2 Phill. 279. 

(c) Vol. i. p. 449. 

(d) VoLi. p. 131,cdit. 1848. 
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cular circumBtances of the calamity^ this rule 
will probably be found the safest and most con- 
venient; but if any circumstances of the death 
of either party can be proved, there can be no 
inconvenience in submitting tde question to a 
jury, to whose province it peculiarly belongs." 

Mr. Starkie observes (e): — " In such cases a 
general wle is preferable to laborious investiga- 
tion in each individual case, where the result 
must always be subject to doubt and uncer- 
tainty." 

The Wills Act (7 WiU. 4 & 1 Vict. c. 26, 
S.33) has provided for one state of facts. Where 
a father and son have been drowned together, 
the son being his father's sole executor and re- 
siduary legatee, and leaving issue, the court 
will grant administration (will) to the personal 
representative of the son (/). 
Toacieditor. If a husbaud and wife have perished by the 
same calamity, and a creditor of the former is 
desirous of taking administration of his estate, 
he must obtain not only the renunciation of 
the husband's next of kin, but the consent also 
of the wife's next of kin. 

If he cannot obtain the consent of the latter, 
he must cite them to show cause. 

He cites them under the description of per- 
sons who would have been entitled to the 

(e) Vol. L p. 745, in note, edit 1853. 
(/) James Shilling, 6th August, 1856. 
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personal estate of the wife, in case she had sar- 
vived her husband. 

On no appearance being given, administration 
is decreed to the creditor. 

In Colvin v. Her Mqfesty*s Procurator Ge- 
neral {g\ the court dispensed with a citation of 
the wife's next of kin, on the ground that '' the 
property was small and the debt large." 



Section VII. 

DOCTRINE OF PRIORITY. 

In the preceding pages it has been shown JtuprOa- 
that certain applicants for probate or admi- 
nistration have a preference, or rather priority, 
of recognition over others not in the same 
degree. The cause of this preference or priority 
arises either from the statutes or the invariable 
rule and custom of the court. 

In the case of wills it has been seen, that the Executor 
executor is facile pnnceps, and has no supenor^ rior. 
though he may have an equal in a co-executon 
This superiority is due to his being, or, at least, 
being considered, the antitype in power and 

(g) 1 Hagg. £. R. 9S. 



110 DOCTRINE OF PRIORITY. 

responsibilities of the Roman hceresy and there- 
fore having the successio universi juris. 

In other cases, i. e., in wills, the ground of 
the preference exercised by the court may be 
thus stated : — It is, that a person having a 
direct (and immediate) interest is to be pre- 
ferred to those entitled in a representative 
character (A). 
Residuary Under this rule the residuary legatee in trust 
has priority over the beneficial residuary le- 
gatee; and where the residuary legatees are 
tenants in common, and both having survived 
the testator, one of them afterwards dies, the 
survivor has priority over the representatives of 
the other (i). But where one of such legatees has 
died in the lifetime of the testator, and his (the 
tlestator's) next of kin are entitled to the lapsed 
portion, there is no preference. The residuary 
legatee for life is preferred to the substituted 
residuary legatee. 

So a residuary legatee, taking an absolute 
interest in one portion of the estate, has a pre- 
ference over a residuary legatee having a life 
interest only in the other portion. 

(h) Anne Middleton, 2 Hagg. £. R. 61. 

( () It is a rule in all cases, whether of testacy or intestacy, 
to grant to a person in his own right, rather than to one in a 
representative character. The soundness of this rule may be 
doubted, but in common practice it is invariable and in- 
flexible. 
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A residuary legatee, of whatsoever ^crade, or 
the representative of one, (with the exception, of 
course, of the representative of a residuary 
legatee for life,) takes priority of pecuniary 
legatees and creditors. 

In intestacy it has been shown, that the next 
of kin, under the statute of 21 Hen. 8, c. 5, 
have a preference over descendants and collate- 
rals to whom the Statutes of Distributions have 
given a share in the intestate's estate, the court 
granting administration only to persons entitled 
in distribution to the estate of a deceased per- 
son, where the statute of Hen. 8 does not 
operate by reason of the death or renunciation 
of the next of kin. 

So a next of kin or a person entitled in dis- 
tribution takes priority of creditors. 

To enable any person, having the inferior in- 
terest, to take administration (will), or mere 
administration, all persons having priority must 
have first renounced or waived their rights, or 
having been cited must have neglected, by their 
non-appearance, to avail themselves of such 
rights. 

If a person, having two interests, a superior 
and an inferior one, {e.g.j being an executor and 
residuary legatee conjunctim^ the court will not 
permit him to elect to take the grant in the 
inferior character (A). 

(Ar) R. Bullock^ 1 Robertson, 275. 



112 DOGTRINB OF PRIORITY. 

So a next of kin, who is a creditor, must 
administer in his first-mentioned quality. 



Section VIII. 

RCKUNCIATION, CONSENT AND RETRACTATION. 

J«^ci- Renunciation is the act whereby a person 

having a superior interest or right to probate or 
administration, waives and abandons it. 

It must be made absolutely and without re- 
serve ; and to be effective, it must be admitted 
and recorded (/). But it takes effect from the 
day of its date (m), although recorded later. 
It is then permanent, and if not retracted, can 
be acted upon and referred to in all succeeding 
•grants (n). 

No second renunciation is required (o), nor is 
it necessary to cite the renunciant party. 

Except in the case of executorship, it does 
not bind the representatives of the renouncing 
party. 

(/) Long and Fearer v. Symes and Hannatn, 3 Hagg. E. R. 776. 
(f») Munday and Berry v. Slaughter, 2 Curt. 72. 
(n) Harrison v. Harrison, Robertson, vol 1. p. 406 ; 4! Notes 
of Cases, p. 434, and irfra^ 
(o) IHd, 
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Renunciation may be made by proxy or by 
appearing personally, in curidf L e., before a 
surrogate. In the latter case, if the renunciant 
be an executor, he takes an oath that he has not 
intermeddled, and will not intermeddle in the 
goods of the testator. 

The executor may renounce probate at once. By an ex». 
and his renunciation will be admitted, provided 
it be accompanied by the original will (q). 

If he be residuary legatee in trust, or resi- 
duary legatee also, he must renounce adminis- 
tration (will) also in these further characters. 
A residuary legatee, if there be no executor, 
may renounce and file the will at the same 
time. 

An executor, in renouncing probate of his 
own testator's wQI, renounces by implication 
the execution of any will of which the former 
may have been executor, and of all other wills 
comprehended in the chain. 

An executor cannot renounce probate of the 
first will, and take probate of the second one(r). 

The renunciation of executorship, which is 
an office, binds the representatives of the exe- 
cutor (jf). 

An executor, or an administrator, with theByaiegai 
will annexed, or an administrator, may renounce presenutire. 

(q) M. Fenton, 3 Add. 35. 
(r) /. Perry, 2 Curt. 655. 
(«) Ibid. 
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the administration^ with the will annexed^ or 
administration, which he would be entitled to 
take in such his representative capacity. And 
such renunciation will be a sufficient waiver, to 
admit other interests to administration, if the 
renunciant be the sole representative of his own 
deceased. If there be another qualified repre- 
sentative, the latter must renounce also. 

Where the acting (or proving) executor was 
cited, but could not be served personally with 
the process, the courts under these circum- 
stances, directed the renunciation of his co* 
executor (viz., of the probate and execution 
of his own testator's will) to be procured, before 
it would make a grant in default of the other. 
Power had been reserved to such co-executor, 
but he had not proved. 

It would seem that the renunciation of the 
proving or acting executor would have been 
sufficient, if he had not absconded, and could 
have been personally served, as in that case his 
refusal would have been perfect (0* 
By au the If there is not a legal personal representative 

persons inte- or , i , « 

rested in the of the dcccascd persou on whose behalf, or m 
whose name, a renunciation is desired, all per- 
sons having an interest in his estate must re- 
nounce. Under such circumstances, in the case 
of a will, the residuary legatee must renounce 

(t) Sarah Leachf deceased, 14th May, 1857. By Sir John 
Dodson. 



estate. 
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as well as the executor ; and in the case of an 
intestacy, all the next of kin, and all the persons 
entitled in distribution, must renounce. 

Where a wife renounces her husband must, By a feme 
to perfect it, join, in her renunciation ; otherwise 
he must be cited (w). 

If an executor has intermeddled in the de- Executor in- 

, 1 n t • 11 tcrmeddling. 

ceased s estate, on the fact bemg proved, the 
court will not admit his renunciation (x). On 
no other ground can he be precluded from re- 
nouncing (y). 

The rule of the civil law is semel htsres, semper 
hares, 

A minor, or an infant, may renounce by his By guardian. 
guardian, appointed by the court for that pur- 
pose (z). 

A testamentary guardian of an infant or 
minor renounces on behalf of his ward, and has 
a preferable right to do so over the other 
guardian. 

The guardian, appointed by the Court of 
Chancery, of the estate of an infant, may re- 
nounce on his behalf. 

A mother will be appointed guardian by the 

(u) Wm. Augustus JaqueSf 5 Notes of Cases, p. 29<5. 

(or) Lofigy. Symes, 3 Hagg. 774; McDonnell v. Prendergast, 
3Hagg. 214; Jackson and Wallingtony. Whitehead, 3 Phill. 
379 ; Rayner v. Green, 2 Curt. 249 ; Munday and Berry v. 
Slaughter, 2 Curt. 76. 

(y) Jackson and WaUington v. Whitehead, 3 Phill. 579. 

(«) Post, as to Appointment of Guardian. 
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court to renounce, on behalf of the child or 
children with which she is enceinte at the 
moment (z). 

By com. A committee of a lunatic, or person of 

uisound mind, may, on his behalf, renounce 
probate or administration. 

Renunci- The non-appcarance of a party, having^ a 

apFMruce supcnor mtcrcst, to a citation, if personally 
served with such process, is equivalent to a 
renunciation, and is equally binding upon him, 
and effective (a). 

The rule of the civil law is, " Si citatus 
aliquis non compareat, habetur pro consen- 
tiente (i)." 

Benunei- One of an intestate's next of kin, being a 

penMdwith. couvictcd fclou and transported during his na- 
tural life, was not required to renounce (c), 

conaent. In Certain cases, as we have seen, a renun- 

ciation must be accompanied by a consent ; in 
others, a consent alone is required, to lead a 
grant to a person of an inferior interest. 

If a leading grant belong to two persons, one 
of whom only is inclined to take the further 
grant, his renunciation and consent will enable 
his co-partner to take it alone. 

Retxwtation. Under certain conditions, a renunciant is 

(z) John Wilnuhurtt, August, 1830. 

(a) Vide Coote's <* Ecclesiastical Practice," p. 764. 

(&) Mascard de Prob. vol. 3, p. 253. 

(c) Joseph Lawrence f deceased, June, 1825. 



\ 
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allowed by the court to retract his renunciation, 
being held not to be bound by his waiver for all 
time. 

But this state of the law appears now to be 
abrbgated, as regards the executor. 

By the 79th section of the new act, it is 
enacted, that " where any person, after, the com- 
mencement of the act, renounces probate of the 
will of which he is appointed executor, or one 
of the executors, the rights of such person, in 
respect of the executorship, shall wholly cease, 
and the representation to the testator, and the 
administration of his effects shall and may, 
without any further renunciation, go, devolve, 
and be committed in like manner as if such 
person had not been appointed executor.*' 

The effect of this enactment is not only (as 
we have before stated at p. 60) to give to the 
proving executor the right of transmission by 
survivorship, but to debar the renunciant exe- 
cutor from retracting his renunciation qua 
executor. 

There is nothing, however, to prevent his 
retracting his renunciation qua residuary legatee, 
if he has renounced in that character also, and 
taking administration (with the will annexed) 
^ bonis non (d). 

If administration, with the will annexed, has 
been granted to a legatee or creditor, on the 
renunciation of the residuary legatee, he is 

{d) Vide page 52, in note. 
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allowed, tqnm the death of the administrator, to 
retract his renunciation and take administration 
(will) de bonis nouy though opposed {e,g.j by a 
creditor) {d). 

And so in the case of a simple administration 
granted to a person entitied in distribution, or 
to a creditor, on the renunciation of the next 
of kin, the latter may, on the administrator's 
death, retract and take administration de bonis 
non(e). 

In all cases of renunciation, save in that of 
an executorship, on the death of the renanciant 
his representative may take a grant to the same 
deceased, without retractation, for a renuncia- 
tion, except in the case of executorship, does 
not bind representatives (/). 

But the retracting party may only take ad- 
ministration in the form in which it was origi- 
nally granted, particularly if a consent on his part 
has accompanied the renunciation. So, where 
on the next of kin renouncing and consenting, 
administration was granted to a creditor for the 
use of the widow during her lunacy, the court 
would not, on the death of the administrator, 
allow one of the next of kin who retracted to 
take an absolute grant of administration de 
bonis, but gave him one limited as before. 

The renunciant may retract before administra- 

(d) Dimes v. Corntvell and Lyon, 7 Notes of Cases, p. 381. 
(«) Skeffington v. White, 1 Hagg. E. R. 702. 
(/) Thos, Newton Penny, 1 Robertson, 426. 
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lion has passed the seal, unless the circum- 
stances be such as to justify the court in refusing 
to allow such retractation. 

In one case the court, where the next of kin 
had renounced, in order that a creditor might 
take, and one of them applied to be allowed to 
retract before administration passed the seal, 
refused to permit it, and held them to their 
renunciation {g). 

Refusal, shown by non-appearance to a cita- 
tion, requires no retractation. The party so 
refusing may, on the death of the administrator, 
come in and take a grant de bonis non. He is, 
however, subject to precisely the same rules 
which regulate a retractation, and has no more 
privileges than the person who has renounced 
in form. 



Section IX. 

JOINT GRANTS. 

In the case of executors, the reader will have Joint grants. 
observed, that all who have been nominated by 
the testator may take probate without any re- 
striction. The choice of the testator determines 
the court, and the latter has no power to limit 
the number of those who shall act, whatever 

(g) West and Smith v. WHlby, 3 Phill. 374. 
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may be the inconvenience which may arise 
from their conjoint action. 
ToTMidnaiy In the casCy also, of residuary legatees in 
truBi. trusty the court ybrmer/y paid regard to the joint 

tenancy and would grant to all, and not to one, 
or some of them, unless the other or others 
renounced. 
To testamen- So, also, in the casc of testamentary guardians, 
dSms*.^^' (vide posty) the court will grant to all and not 
to one, unless the other or others renounce, on 
the same principle of joint tenancy. 
Joint grants But all Other cascs of administration (simple 
three per- or witli a will auncxed), the court is free to 
follow its own rules, and as it has seen the 
inconvenience and mischief of many repre- 
sentatives, it has limited their number to three, 
beyond which, it will not, in ordinary cases, go. 
The court But the court at all times prefera a sole ad mi- 
grant, nistration to a joint administration (A). And 
acting upon this rule it grants administration 
PHmope- primo petenti, i. e,, to that next of kin, (where 
there are several,) and to that residuary le- 
gatee (where there are several) who first ap- 
plies (i). And inasmuch as the court grants 
to such applicant the universum jus sticcessidhisy 
it cannot reserve power to others equally in- 

{h) Wartvick v. Grevillef 1 Phill. 126. 

(i) It is said to do so in accordance with the civil law rule, 
qui prior est tempore potior est jure. But this cannot be its 
inducement, as that text applies to the dates of hypothecs, not 
of the petitions of applicants. 



tenti. 



JOINT GRANTS. 121 

terested in the estate, nor can it make a further 
grant until the death of the administrator leaves 
the estate again vacant. No consent or renun- 
ciation is required from his equals in grade; 
his superior diligence entitling him to the grant. 
Primogeniture and fiill blood are not regarded 
or inquired into. 

But it is obvious that one next of kin or one 
residuary legatee will not on all occasions be 
able to snatch a grant, or even be willing so to 
do, for there may be others in the field who are 
desirous of being joined. In such a case, the 
court will join them in the same administration. 

The power of administration accrues to the survivorship 
survivor, and until his death no further grant grantee, 
can be made (A). 

On the consent of both, the court will join To widow 
a widow with one of the next of kin, and a wn, &c. 
residuary legatee for life with the substituted 
residuary legatee (Z), 

The consent of the widow must be express, 
and not merely a non-dissent (m) ; and the 
court has refused to grant administration to 
a widow and daughter jointly, where the 
widow, by counsel, declared her readiness to 

(M) The grant to a married woman is made to her solely, 
and does not survive over to her husband if she predeceases 
him. 

' (/) Sometimes an affidavit has been required to show a ne- 
cessity for such a grant being made, but latterly such an affi- 
davit has been dispensed with. 

(«) George Barras, 2nd August, 1855. 

O 
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submit to the decree of the court, but did not 
consent. 

The court will join two next of kin of differ- 
ent denominations, e, g., a great niece and a. 
Cousin gennan(n). 



Section X. 

RIGHT OF THE COURT TO SELECT A.N ADMINIS- 
TRATOR. 

oneapDii- But it may occur that the parties are not 
by the court willing to act together; on the contrary, it may 
be the wish of the one to exclude the other. 

In such a case, it is incumbent upon the con- 
tending parties to set up and prove unfitness on 
the part of his opponent, and the court is then 
called upon to exercise its discretion. 

In regard to executors, one executor cannot, 
with effect, dispute the title of the other to be 
joined in the probate, either on the ground of 
his insolvency, or even upon a conviction for 
felony. By the English law, the testator's choice 
is considered to overrule all such objections. 
But he may object or refuse to be joined with 
Lunatic or his co-exccutor, if he is a lunatic, an idiot, or 

imbecile exe- , , , 

cutor not imbecile ; and the court will exclude such lunatic 

(n) Theodora Garland, 5th December, 1843 (on motion). 
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or imbecile executor from the probate, if theJo««<i"» 

U- X- 1 J X V probate. 

Objection be proved (o). 

The next of kin may contest administration widow ex 
with a widow ; they do so under the power of 
election given to the court by the 21 Hen. 8, 
c. 6 (p) ; but the ordinary practice being to 
grant administration to the widow, her unfitness 
must be shown before a grant will be made to 
the next of kin. 

But otherwise, in order to be able to contest 
a grant, the parties contending must be in eodem 
graduy and they must be in a position to take 
the grant which they seek to have disallowed in 
the other. They must be next of kin contend- 
ing against next of kin, or residuary legatees 
contending against residuary legatees (q). 

Where objections exist against one of the 
parties applying for a grant of administration, 
the court will not force a joint administration 
upon unwilling parties, i.e., it will not compel 
an unobjectionable person to become a joint 
administrator with the former (r). 

The grounds of objection are, badness ofaroundgof 

, *=> •^ . ' objection. 

Character, bankruptcy or insolvency (s), or ex- 
treme want of health ; and if these grounds be 
satisfactorily established, the court will exclude 

(o) Evans v. Tyler f 2 Robertson, 131. 

{p) Atkinson v. I*ady Ann Barnard^ 2 Phill. 317. 

(q) Ibid. 

(r) Bell V. Timiswood, 2 Phill. 23. 

(*) Ibid, 

o2 
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the objectionable applicant, and give administra* 
tion to the other party. 

If the next of kin be a married woman, ob- 
jections may be taken to her husband. 

Or, should one of the applicants have an 
interest incompatible with the dne administra- 
tion of the estate, the court will pass him over, 
e.g.— 

Where a question was likely to arise between 
the estate and a son of one of the applicants 
respecting the validity of a gift, the court ex- 
cluded that next of kin on the ground that the 
claims of the estate might not be strongly 
asserted by the father against his son(^). 

In another case (u), the court would not join 
a married woman, when, by so doing, it might 
defeat a trust created for her by the testator, by 
giving her the property in question, which she 
and her husband might dissipate. 

' But this state of things may not exist. Neither 

party may be objectionable on the grounds which 

we have mentioned, or at least the objections 

may not be established. 

Joint grant But cvcn then the court will not force a ioint 

not forced. , . i •n 

administration upon an unwilhng party, and will 
be influenced by other reasons, to make a single 
administration {x). For the disagreement of per- 

(0 Budd V. Silver, 2 Phill. 116. 

(u) Dampier and Dampier v. Colson, 2 Phill. 55. 

Ix) Ibid.; Bellv, Timiswood, 2 Phill. 23. 
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sons^ whom the law contemplates as acting 
together, would render their joint action incon- 
venieDt, and, perhaps, defeat the just adminis- 
tration of the estate (y). 

Therefore, where legal objections do not apply, The court 
the court will look to the benefit of the estate (z), when there 
and to that of the persons interested in the pro- objections, 
perty. 

It is therefore open to contending parties to 
influence the court by showing superior aptitude 
for the office of administrator. 

Where two next of kin, or two residuary preference of 
legatees contend, and are both legally unobjec- and residuary 

I'll, i* 1 I* leigatees inter 

tionable, the court prefera the one who is a man k. 
of business, to the other who is not (a). It Son.*"' 
also prefers the one on whom the majority of 
the other next of kin fixes (&). 

The union of creditor and next of kin in the 
same person, is rather adverse than favourable 
to his claim to be preferred (c). 

But the wishes of creditors will have the 
consideration of the court when their demands 
are heavy, and the insolvency of the estate is 

iy) Warwick v. Grevillet 1 Phill. 126 ; in Prentice v. Prentice, 
3 Phili. 812, Sir J. NichoU said, <<Thi8 court never forces a 
joint administration, unless the parties agree to it." 

(«) Warvnck v. Grewlle, 1 Phill. 125. 

(a) WiUiams v. Wilkine, 2 Phill. 100, 101. 

(&) Ibid, : Dampier and Dampier v. Cotton, 2 Phill. 55 ; 
Jones V. Rushall and others, 13th March, 1856. 

(c) Webb V. Needham, 1 Add. 498. 
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apprehended (eO; and although primogeniture 
gives no rights, if things are precisely equal; 
if the scale is exactly poised, being the elder 
brother, would incline the balance (e). 
Preference of If creditors coutcud inter S€ for administra- 

crediton 

inter $e. tiou (will), or administration, the court will 
prefer one having a judgment debt(/), or a 
specialty debt, or a debt of a larger amount {g\ 
than the other creditors can show. 

The court has preferred a simple contract cre- 
ditor having a large debt against the deceased, 
to a judgment creditor under 1 &2 Vict c. 110, 
s. 18(A). 

It is probable that the court would prefer on a 
contest, a creditor to a legatee, though otherwise 
in practice both are equally entitled. 
^'aiduSa*"^ Similar or analogous contention may arise 
inter »e. bctwccn guardiaus of minors' children, and the 
court will be called upon in these cases also to 
exclude and select. 

From the above it follows, that the court 
(though it will make a joint grant to willing 
parties) will not, under any circumstances, make 
such a grant to parties who are unwilling to be 



(d) Warwick v. QrenUle, 1 PhilL 127. 

(e) Ibid. 125. 

(/) Carpenter v. Skelford, 2 Lee, 503. 
(g) Kearney v. JVhitaker, 2 Lee, 325. 
(A) Ernest y. Eustace, 22nd November, 1856. By Sir John 
Dodson. 
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joined; but the court will either grant adminis- 
tration alone to the party who being himself 
UDobjectionable, has established an objection 
against the other, or should both parties be 
unobjectionable per se, the court will grant a 
sole administration either to tliat one who has 
the majority of interests, or, should the interests 
be equally divided, to that one who has a point 
of peculiar aptitude on his side, however slight 
or uninfluential it may be in itself. 

There is an exception, however, to this rule. Exception. 
If one of two or more administrators apply for 
administration to a deceased, whom his deceased 
was entitled to represent, the court will not 
grant administration to him singly but to all. 
On this Sir H. J. Fust observed (i), '' The 
court never forces a joint administration, that 
parties may not have reason to complain of the 
inconveniences which may result from there 
being more than one administrator ; but where 
the parties, have chosen to be joined in the 
administration, the court will not relax a prac- 
tice which has prevailed and been found useful." 

(t) F. Nayler, 15 Jurist, p. 686. 
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CHAPTER III. 



LIMITED GRANTS. 



Limited In the foniis of grants which have been de- 
scribed, the power given to the grantee not only 
reaches to and extends over the whole personal 
estate of the deceased, lying within the juris- 
diction of the court, but in the case of the 
executor taking probate, (while under all con- 
ditions it must continue in force so long as his 
life lasts,) it also is transmissible, under certain 
conditions, beyond his life ; and in the case of 
administrators, under all conditions, it endures 
as long as the life of the grantee. 

But cases also occur where the circumstances 
are such as not to warrant the court to make 
a permsment grant, or where the title of the 
applicant itself, though general, is not absolute 
or unqualified, and a necessity is consequently 
imposed upon the court to give to the grant 
a corresponding modification, while, at the 
same time, the power of collecting and admi- 
nistering is given as extensively as in the 
instances first mentioned. 

Grants Xhc form of limitation in these grants is of 

limited in ^ ^ ^ o^ 

dujation. time or duration only ; a certain period or con- 
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dition being specified, at or upon which the 
grant ceases and determines. In all other re- 
spects the grant is general and unfettered. 

There are cases also where the applicant's Jnmts ^ 
interest is of so limited a nature as to give no particular 

o property. 

title to the administration of the deceased's 
estate beyond a particular portion. In this case 
the court, while it grants to such person pro- 
bate or administration, must limit the power of 
the gi'antee to his interest, and so exempt the 
general estate from his intermeddling. In 
these cases the property to which the grant is 
Umited may be either the deceased's own estate, 
or his legal interest merely in the estate of 
another person. 
There are cases also of a close affinity to the I'imitfd to 

•' a particular 

grants last described, where the interest of the °^^^^ <*' 

° , , , , purpose. 

applicant is confined to making or continuing 
the deceased as a party in a law suit. In such 
cases, the court will grant to a nominee of the 
applicant an administration limited to the pur- 
poses of the suit. 

In grants of these descriptions, the repre- other grants 

o r ' M^ required to 

sentation of the deceased, though perfect so far perfect t^e 

' ^ r represen- 

as it extends, is only fragmentary as regards the ^^^on. 
entire succession, and other grants will be re- 
quired to fill up and perfect the deceased's 
representation to all intents and purposes. 



g5 
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GRANTS LIMITBD IK DURATION. 



Grants We will first consider the subject of the 

duration, grants which are general in their power, but 

limited in their duration. 
Probate of a When an orifiinal will or codicil, or both, 

copy of a lost ^ .,.,. , , 

will- have been lost or mislaid smce the testators 

death, but a true or collated copy has been pre- 
served, the executor may take probate of such 
copy limited until the original or an authentic 
copy of it be brought into the registry. 

But he must produce proof by affidavit, that 
the original was duly executed ; was in existence 
after the testator's death, and has been since lost 
Under precisely the same conditions probate is 
granted of the draft of a will or codicil (a)» 
Probate of When an original will has been lost or de- 
contents, strayed, aft;er a testator's death, and no draft has 
been preserved, and no copy has been made, 
probate may be obtained of its contents, or of 
its substance and effect, if they can be esta- 
blished by credible evidence. 
Mode of The validity of the execution must be shown, 

establishing *' ' 

siAstance or as Well as the substance or contents. The wit- 
contents. 

nesses to establish these points must be the 
subscribed witnesses ; or the drawer and writer ; 

(a) Edward Herringham Butts, deceased, 2 Spinks, 59. 
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or persons who haye read ibe will and have made 
themselves cognizant^ more or less, of its tenor. 
Proof or vehement presumption must be ad> 
duced, that the will was in existence after the 
testator's death; or, if that cannot be shown, that 
it is impossible that the testator could have him- 
self destroyed it, or caused it to be destroyed. 
This evidence, however, when given ex parte, is 
not sujQBcient of itself to induce the court to 
allow probate. In a matter of such delicate 
cognizance as this, the court will require the 
consent of all the persons who would have been 
entitled to the personal estate of the deceased in 
case he had died intestate. If this cannot be 
obtained, the executor must cite them to show 
cause why probate of the substance of the will 
as contained in an affidavit (such as was referred 
to) should not be granted to him, limited until 
the original will, or an authentic copy, shall be 
brought into the registry of the court (6). 

If they do not appear, the court will decree 
probate limited, as before mentioned, in their 
default. • 

If a codicil has been similarly lost or de- contents or 

- J • .!_ lost codicil. 

stroyed, its contents may be proved m the same 
manner. 

The consent of the residuary legatee, under 
the will, will be required. Should there be no 

{b) Henry Goodtnge, deceased, August, 1827; AnnePrebbie, 
deceased, September, 1827; John Richtirds, deceased, Fe-- 
bniary, 1840 ; James Wright, deceased, November, 1841. 
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residuary legatee, or should the bequest of the 
residue have lapsed, the next of kin of the tes- 
tator must consent. 

If the executor be the residuary legatee, his 
application for probate will be an implied con- 
sent. 

The practice of the court, in its selection of 
what shall go forth to the world as the exponent 
of the testator's lost will, has varied. 
Affidavit of Sometimes the court has granted probate of 

scripts , P \ 

proved. au affidavit of scripts (filed in the suit), and at 
J?nitnM8, other times of a deposition, or an extract from 
ft^mit^^ St deposition of a witness, as containing the 
proved. coutcnts Or substancc, or effect of the lost will 

or codicil (c). 
Probate of If a codicil has been lost since the testator's 

a will limited , , . , i • i i 

until a lost death, without a copy havmi? been made, or a 

codicil be , ^ , t . , 

found. draft kept, and its contents or substance cannot 
be shown, the court will grant probate of the 
will limited, until the original codicil, or an 
authentic copy thereof, shall be brought in. 

Probate of So, if the wiU has been lost since the death 

' a codicil ' 

linaited until of the tcstator, and there exists th« same ina- 

a lost will ' 

be found, bihty to record its contents or substance, and a 

codicil be found, the court will grant probate of 

the codicil in like manner. 

Si??where* Where the original will or codicil, or both, 

iHn**^^8t^ are in the possession of a person residing abroad. 



ence. 



(c) Edward Trevelyan, deceased, (deposition,) September, 
1810 ; Thomas Hendyt (affidavit of scripts,) February, 1815 ; 
Edmund Thorp, (affidavit of scripts,) July, 1825; Baron Wood^ 
June, 1831. 
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who has refused or neglected to deliver them up, 
but a copy has been transmitted to the executor, 
a probate of such copy will be granted to the 
executor, on his showing, by affidavit, the man* 
ner in which such copy was transmitted, that 
a better or more authentic copy does not exist 
in Great Britain, and that it is essential or 
necessary for the interests of the estate that 
probate be forthwith granted, without waiting 
for the arrival of the original, or a better or 
more authentic copy. 

If the copy has been transmitted to a person 
other than the executor, he will be required to 
join the executor in the affidavit. 

The affidavit does not go into the execution 
of ihe will or codicil, as in the case of lost or 
destroyed instruments of that nature (d). 

When the grants before described are made Adminis- 

. , , 111 tratton, with 

to a residuary legatee, or any other than the ^^ ^ui an- 
executor, they take the form of letters of ad- 
ministration (with the will annexed), limited in 
the same manner. 

If a residuary legatee be appointed during Adminu- 
widowhood, the grant is limited so long only as ^^^,^^0^ 
she shall continue a widow (e). 

(d) A copy of a will, the original of which is preserved in 
the Chaneellerie, or archives of a Levant consul, is treated as 
an unauthentic copy, though it be made by the registrar, and 
certified by the consul himself. And the order in council of 
the 27th August, 1857 (published in the Gazette, 2nd Oc- 
tober, 18/>7), does not appear to give any legal sanction to 
such copies. 

(e) Thomas Teed, 7 Notes of Cases, p. 386. 
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Adminis- We have seen, that the person who applies 

tratlon to the ^ , /. 1 . . . T . , ^'^ 

next of kin for letters of administration is required to swear 

until the ori- , , ^ , 

ginai wiu be that the deceased died without havinc^ made a 



will. It sometimes happens, though no will is 
forthcoming on the death of the deceased, that 
the party cannot in conscience take the oath, 
for be may know, or have reason to believe 
from the deceased's observations, or the in- 
formation of others, that there was a will in 
existence subsequently to the deceased*s death. 
If he cannot produce even a copy of the will, 
or substantiate its contents or tenor, he may 
take administration limited until the original or 
a copy be brought in. 



Section II. 



GRANTS FOR TUB USE AND BENEFIT, '^ JUS 

HABBNTIUM.'' 



Grants for 
the use and 
benefit ^tt« 
habentium. 



The cases which we have last considered 
refer to grantees, who have themselves the in- 
terest in the estate, or who take in their own 
right 

But the court will not stop here. It will go 
further, for the protection of an estate. 

Where one or more persons, who have a right 
to administration, or a beneficial interest in the 
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estate of the testator or intest^te^ are pre- 
cluded from personally actiog, by residence out 
of the jurisdiction of the court, by their own 
minority, or by their lunacy or imbecilityi the 
court will make a grant to another person for 
the use and benefit habentium jus sen interesse, 
but limited in duration to such a period as the 
circumstances of the case demand. 

These grants, though out of the statutes of 
£dw. 3 and Hen. 8, have been held to be within 
the equity of these statutes, being for the ease 
and convenience of the subject (/). 

If the executors reside out of the jurisdiction Adminis* 

- . tration (will) 

01 the court, they may appomt an attorney to to the at- 
prove their testator's will, in their name and on aii the exe- 

, , , cutors for 

their behalf. But if the attorney be appointed their use and 
by only one of such executors, the court will secw, the 
not make a grant to him until the other execu- ^g^c^cutors 
tors have all renounced, or have been cited. nounce or be 

The attorney must reside in England {g). 

Letters of administration, with the will an- 
nexed, of all and singular the goods, chattels, 
and credits of the deceased, are granted to the 
attorney for the use and benefit of his consti- 
tuent, and until he shall duly apply for and 
obtain probate of the will to be granted to him. 
The power of attorney is filed (A). 

(/) P- WilUams, vol. ii. pp. 589, 590. 

(g) By direction of Sir J. Dodson (May, 1857). 

(k) Jot. Catndy, deceasedi 4 Hagg. £. R. 361. 
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Grant to the 
attoniey of 
one lesiduaij 
legatee, « 
pluribuM. 

Grant to the 
attorney of 
one next of 
kin plu- 
ribtu. 



Grants for 
the use and 
benefit of 
mhiors. 



The grant determines by the executor return- 
ing to this country and taking probate. 

If the letter of attorney contain a power of 
substitution, and the attorney exercises it, the 
substitute may take the grant. 

The attorney of one of many residuary le- 
gatees may take administration (will) without 
notice to the other residuary legatees. 

The attorney of one of many next of kin 
may take administration in like manner, without 
notice to the other next of kin. 

The limitation in the two last-mentioned 
grants is, mutatis mutandis, the same as in the 
one which was first mentioned, and the grants 
will determine in a like manner. 

If a sole executor or a sole residuary legatee 
be under age, the court will protect his interest 
until the epoch of his majority, by making a 
grant of administration, with the will annexed, 
to some person for his use and benefit, until he 
shall attain the age of twenty-one years. 

There is now no distinction between the 
infancy or minority of an executor and the in- 
fancy or minority of a residuary legatee or next 
of kin, for by the 6th section of 38 Geo. 3, 
c. 87, it is enacted, '' that where an infant is 
sole executor, administration (with the will an- 
nexed), shall be granted to the guardian of such 
infant, or to such other person as the spiritual 
court shall think fit, until such infant shall have 
attained the full age of twenty years, at which 
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period, and not before, probate of the will shall 
be granted to him/' 

And the section following provides, '^ that 
the person to whom such administration shall 
be granted, shall have the same powers vested 
in him as an administrator now hath by virtue 
of an administration granted to him durante 
minore tetate of the next of kin.*' 

The person entitled in preference to all others To the test*. 
is the testamentary guardian, t. e., the guardian guardian. 
appointed by will or deed of the father, under 
12 Car. 2, c. 24, ss. 8, 9. 

Next in order is the guardian of the estate to the guar- 
(not the person) of a minor, appointed by the pointed by 
High Court of Chancery. chancery. 

In the first case, a reference to the father's 
will, as proved, is required. In the other case, 
an office copy of the order or decree appointing 
the guardian is filed in evidence of his title. 

Neither of these guardians is required by the ^^^^^^^ 
court to file any inventory of the deceased's ^^*^'JJ 
efiects for the protection of their ward, the 
trustworthiness of the one being vouched by 
the father, and the other being accountable to 
the court which has appointed him. 

The court will not grant to one, out of many J^JJJJ^'* ^ 
testamentary guardians, without the consent of ^^^^■**- 
the others, on account of their joint tenancy. 5?thoi?the 

The court will grant to a guardian appointed tJJ^othe?.^ 
by a Scotch, Irish, or foreign court, competent xoaguar- 

dian ap- 
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pointed by a for that Durpose : bat such sniardian must prove 

Scotch. Irish \ / ' ^ . ^. , 

or foreign his appointment by an authentic copy ot tne 

decree by which he has been nominated. 
To guardian If there be none such, the court will itself 

appointed by . i» n x_ 

the court, appomt a curator or guardian for the purpose of 

taking the grant 
To guardian The form is as follows : — If the executor or 

ofminor. i i_ i a 

residuary legatee be above the age of seven 
years but under the age of twenty-one, he 
is styled a minor, and has the privilege of 
electing any one of his next of kin to be his 
curator or guardian. This is done by the minor, 
either in an instrument signed and dehvered by 
him in the presence of two attesting witnesses, 
or by his election, expressed viva voce in curia, 
i. e,, before the judge or his surrogate. 

If the minor be ^feme coverte, she elects her 
husband. 

The party so elected accepts the curation or 
guardianship in the same manner, and on 
the production of the two instruments called 
proxies, or upon the declarations viva voce being 
made, the court appoints the minor's next of 
kin or husband (as the case may be), curator 
or guardian to the minor pro e& vice, and de- 
crees the grant to be made to him for the use 
and benefit of the minor, until he or she shall 
* attain the age of twenty-one years. 
To guardian If the cxccutor, rcsiduary legatee or next of 
kin, be under the age of seven years, he is 
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styled an infant, and is considered to be incom- 
petent to elect a guardian. But upon the in- 
fant's next of kin expressing his wiUingness to 
accept the appointment of guardian, he is ap^ 
pointed such ** by virtue of the office of the 
judge/' as it is termed, on account of the 
appointment emanating solely from the autho- 
rity of the court. 

The appointment by the testamentary court 
is the most fi*equent in practice, the more espe- 
cially as the* court is not bound to take notice 
of the existence of other guardians, unless the 
fact be brought specially before it. 

This may occur in a case where the executor 
named in the will of the testator is also ap- 
pointed testamentary guardian of the testator's 
children, who are the residuary legatees. 

If a grant is sought for the use of the resi- Tettamen- 

o ° ^ tary guar- 

Quary legatees (minors), to their next of kin, ^renounc 

on the renunciation of such executor, the court 

w31 require him not only to renounce the pro- 

l>ate of the deceased's will, but also the letters 

of administration (with the will annexed), which 

he might take as the testamentary guardian of 

the residuary legatees. 

The guardian appointed by the court isinyemory 
required to exhibit an inventory (or rather afromguar- 
declaration, which is a mere summary) of the pointed by 
deceased's estate and effects, before the grant 
will be allowed to pass the seal to him. 
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Though we have made reference to the case 

of a sole residuary legatee^ or a sole next of kin, 

the same observations apply also to those cases 

where there are several. 

Authe In the last-mentioned cases all the minors 

minors mint 

elect, or must join iu the election of the fi^iardian. If 

dlMentient ,'',,.., ^ 

mutt re- there be a dissentient, he must renounce ad- 

nounoe. ... . . 

ministration by his guardian (elected by him, 
and appointed by the court pro ed vice), or he 
must be cited. But this rule is occasionally 
relaxed. 

Minor pMied Whcr^ ouc out of a uumcrous family is pre- 

^^"' vented by residence or absence abroad, from 

joining, the court, on affidavit, will pass him or 
her over, and will give administration to the 
guardian appointed by the other minors, for the 
use and benefit of all of them (i). 

Minor cited. If the minor be cited (viz., to accept or refuse 
the proposed grant, or show cause why it 
should not be made to the guardian of the other 
minors), and does not appear to the citation, the 
practice is to grant to the guardian of the others, 
for the use and benefit of all (k). 

Grant when A grant for the use and benefit of two or 

determined. . i • n , • i ^•i g% 

more minors and mfants is made until one of 



(t) This is the practice, hut it is clearly an error, " use and 
benefit" being equivalent to the expression '' on the part and 
behalf of." 

(k) See Spriggi v. Banks, 4 Notes of Cases, p. 103. 
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them shall attain twenty-one years, and should 
some of them die before that age, it ceases when 
the eldest survivor attains it 

The minor's and infant's next of kin, as we be- 
fore stated,Iiave the preferential right of assuming 
their guardianship ; and as we also before stated, 
minors and infants are under a corresponding 
obligation to elect their next of kin for such 
purposes, in preference to all others. 

It is, however, in the choice of the next of The next of 

I • . . kin may re- 

kin to assume such guardianship or not They nounce the 

" . *^ •' guardian- 

may renounce it in the case either of infants or "^^p- 

minors (Z). 

If so, the court, on their election, appoints a a stranger m 

blood may 

Stranger in blood, or a distant relative, accord- then be 

° ' . ' elected. 

ing as the choice of the minors falls; and on the 
party chosen accepting the appointment, he is 
assigned guardian accordingly, and administra- 
tion is decreed to him. 
But the court is not concluded by the choice The court not 

« , . , concluded by 

of the minors ; it has a discretionary power to the minor's 

^ — CuOlCv* 

refuse to grant administration to the person 
elected by them (m). 
Of course the court must have grounds for 

(I) Richard WidgeVf 3 Curt 56, All the next of kin 
should do so. But in JVidger's case, the court granted admi- 
nistration to the stepmother of the executor (a minor), on his 
two sisters (his next of kin) renouncing the one in due form, 
and the other without the sanction of her hushand, and it 
being shown that his elder brother (his other next of kin) had 
not been heard of for many years. 

(m; West and Smith v. Willby, 3 Phill. 379. 
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sach a refusal ; but if a minor be nearly of full 
age, it is probable that the court would hold 
itself to be concluded by his election. 
Minor may But if &:round of objection exists against the 

refuse to . ° ... 

elect his next minor's ucxt of kiu, the minor is not, in that 

of kin on . ' . . 

noand casc, bouud to clcct him ; and the court will, if 

shown. ' , , ' , ' 

the objection be sound, pass him over and ap- 
point a stranger in blood, or a more remote 
kinsman, to be guardian. 

A foreign domicile, or protracted absence 
from this country, or a long-continued and viru- 
lent enmity, provoked or unprovoked on the 
part of the minor, from which he may have 
reason to fear calamitous consequences, — bad 
reputation and incapacity for business, would 
justify the minor in refusing to elect, and the 
court in passing over the next of kin. 
Minor a bas- If the minor or infant is a bastard, pr has no 

tardorwith- . 

out relations, known relations, notice must be given to. the 
Queen's proctor, and if he takes no objectibn 
the court will confirm the minor's choice of any 
person whom he thinks fit to choose for his 
guardian, and will grant administration accord- 
ingly. 

stranger The number of guardians must not exceed 

Joined with ° 

next of kin. three. They need not always be persons in 
an equal degree, for the court will occasionally 
join a stranger in blood with a next of kin, 
but special grounds must be shown for so 
doing. 
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A more distant relative and a strano^er will Distant «i». 
be joined on the consent and renunciation of the f^^ 
next of kin. 

If a Gcuardian administrator, in his repre- ouardiAQ ad- 

® ^ r ministrator 

sentative character, take a erant of administra- taking grant 

' o as a repre- 

tion to the effects of another deceased person, wntativc. 
such grant is made in like manner for the use 
and benefit of the minor on whose behalf he 
took his original administration, and will cease 
on the minor coming of age. An inventory 
must be exhibited by him in this, as in the other, 
administration. 

And the exemption of the testamentary guar- 
dian from giving an inventory applies not only 
to the administration (will), which he takes of 
the estate of the testator's by whom he was 
appointed ; but if, by virtue of such grant, he 
becomes the representative of any other de- 
ceased, he is also exempted from giving an 
inventory of that estate. 

Where the jus habens is incapacitated from For the use 

- .. t* 1 • 1 /*i* and benefit 

the transaction ot busmess by reason ot his of a lunatic 
lunacy, imbecility, or unsoundness of mind (o), 
the court will, as we have intimated, make a 
grant for bis use and benefit in analogy with the 
case of minority. 

(o) The expressions in Oughton would seem to warrant the 
court in making a grant during the hodily incapacity of an 
interested party. He says (1 tit. 219| s. 1, n. a), '* durante 
corporis aut animi vitio." 
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To eom. In the first place, if a sole, executor be a 

executor. luDatic, the court will grant administration (with 

the will annexed) to the committee of his estate, 

for his use and benefit, until he shall become 

of sound mind. 

If there be two committees, both must take 
or one must renounce. 

No inventory is required from the committee, 
and his sureties do not justify. 

The production of the commission proves the 
committee's title, and also the lunacy of his 
ward. 

The court will grant similarly to a Scotch 

curator, or a committee appointed by a foreign 

court These latter do not exhibit an inventory, 

and their sureties do not justify. 

To the resi- If the cxccutor be nude, and has no com- 

duary legatee , ^ ' ^ 

for the uw mittce, it is not usual to grant to his next of 

oftheexe- ^ ' # o 

cutor. tin for his use and benefit ; but the court will 
grant to the residuary legatee, appointed by the 
will of which the other is executor, for the 
use and benefit of the executor, &c. The 
grantee files an inventory and gives justifying 
security. 

Affidavit aa When uo commissiou has been taken out, 

to the lunacy. ... 

the testamentary court will satisfy itself as to 
the lunacy, by calling for a joint affidavit of 
the surgeon or physician keeping or regularly 
visiting the asylum where the patient is con- 
fined, and of the keeper or nurse. The appli- 
cant for the grant must also make affidavit tha 
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no committee of the lunatic's estate has been 
appointed, and that it is expedient or necessary 
that a grant be made. 
If the residuary le^^atee be a lunatic (there To the com- 

, . JO "^ mittee or the 

being no executor), the court will grant admi- Jf JjJJJ^^" 
nistration (with the will annexed) to a committee ^^s^^- 
of his estate^ if he have one, or to his next of 
kin, for his use and benefit, &c. 

The next of kin will exhibit an inventory and 
give justifying security. 

In the case of an intestacy, the court will in case of 

, intestacy. 

grant to the committee, if there be one, or to 
the next of kin of the sole next of kin or hus- 
band of the intestate (as the case may be), 
under precisely the same regulations and con- 
ditions as apply to the other cases. 
If there be a person entitled in distribution To a person 

p . 1 . , . . . entitled in 

oi the mtestate s estate, jure representatiomsy distribution 

. 1*^ i» 1 1 for the use of 

tne court will grant to mm, for the use and a next of wn. 
benefit of the next of kin, during his lunacy. 
He exhibits an inventory and gives justifying 
security. 

If the intestate has left a widow, who is a Absolute 
lunatic, the court will pass her over entirely, and of kin wher^ 
will grant to the next of kin absolutely (o). a lunatic. 

If the next of kin in such a case renounce and to a creditor 

for the use of 

consent, the court will grant to a creditor for the widow, 
use and benefit of the widow, &c. (p). 
For the manner in which the court treats 

(o) /. Williams, 3 Hagg. E. R. 217. 
(p) T. N. Penny, I.Robertson, 426. 

H 
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cases where lunacy has supervened after pro- 
bate, or administration granted, vide past 
Administr.- Bv the 70th section of 20 & 21 Vict. c. 77, 

tion pendente , , •' 

lite. It 18 enacted, *' that pending any suit touching 

" the validity of the will of any deceased per- 
" son, or for obtaining, recalling or revoking any 
*' probate, or any grant of administration, the 
** Court of Probate may appoint an adminis^ 
** trator of the personal estate of such deceased 
" person ; and the administrator so appointed 
** shall have all the rights and powers of a ge- 
^' neral administrator, other than the right of 
" distributing the residue of such personal estate, 
'' and every such administrator shall be subject 
" to the immediate control of the court and act 
•* under its direction." 

This legislative enactment has restored the 
ancient practice of the Testamentary Court on 
this point, as it existed up to the year 1824 or 
1825. About that time an injudicious and in- 
e£5cient practice of limiting such grants to par- 
ticular parts of a deceased's effects was suddenly 
introduced, and it has unaccountably continued 
in vogue down to the passing of this act {q). 
But it is unnecessary to trouble the reader with 
any details of this misconception of law. 

Litpendem. This grant cannot be taken until there is lis 
pendens, and that is said not to be until the alle- 
gation or pleading propounding a will, or the 
interest of a next of kin has been given in and 

{q) Vide ** Law Magazine and Law Review/' vol. 4, p. 96. 
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admitted. The application for such a grant may 
be made by any or either of the parties in the 
suit. 
The court will make the mjxt to one of the Topaztyin 

° the suit. 

parties with the consent of the other (r), or to 
a nominee of both when they agree in their no- 
mination (s), or jointly to a nominee of each (Q. 

If the parties cannot agree upon the adminis- To nominee. 
trator, but contest the eligibility of each other^s 
nominee^ die court will prefer one of such no- 
minees (tt). Or passing over or rejecting both of 
them, the court will appoint a nominee of its 
own, e. g^ one of its own officers. 

The grant is made for the benefit of such 
persons as shall tliereafter appear by law to be 
entitled to the deceased's estate and effects, and 
is limited during the dependence of the suit, 
i. e. in the court which granted it. It determines 
on the termination of the suit in that court, or 
by the suit being carried up by appeal to a Su- 
perior Court. 

It may be doubted, however, whether an ap- 
peal firom an interlocutory order would have the 
effect of determining the administration. But 
if it did so, a remission would afterwards re- 
vive it. 

The Ecclesiastical Court, before the corrup- 

(f) P. Sehoolmaneri qf Scotland ▼. Prmer, 2 Hagg. £. R, 
615. 
(«) Narthey v. Coclcy 1 Add. 329. 
(0 Hellier v. Helltert 1 Lee, 281. 
(tt) Taylor v. Taylor, 1 Lee, 528. 

h2 
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tion of its practice, which we have referred to, 
would occasionally except a part of the estate, 
e. g., the deceased's library (u). 
Gnnt, sare A eTWot in this form, bein^ in all other re- 

and except, ^ / ct 

pendente lite, spects general, would perhaps be held to be legal 
under the new act. It might be wished, for 
the sake of specific legatees, in a perfectly 
solvent estate, to except certain effects which 
the deceased had left in specie by his will {x). 
Limited Thcrc is uothiug in the act to preclude the 

denttiiu. court from granting />6nc?ente lite administration 
of the effects of a deceased, limited to his in- 
terest in property as a trustee only, if the par- 
ties to the suit will not take or consent to a 
general administration being taken of their de- 
ceased's estate, the former administration being 
grantable to different persons, and under entirely 
different conditions of law (y). 



Section III. 



LIMITED PBOBATES. 



Limited to a Jf a testator appoints an executor for the pur- 
country, pose of administering his own estate in any 
particular country, the latter obtains probate of 

(a) Rev. Jiw. Sar^ford, Feb. 1775. 
(x) Vide p. 163. 
(y) Ibid, 
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his testator's will, "limited so far as concerns 
the estate and effects of the deceased in that 
country." 

If a testator appoints an executor for the pur- Toadmi- 
pose of administering the estate of another tes- ticuiL*e?" 
tator, whose sole or surviving executor He 
himself was^ probate is granted to him limited 
for such purpose. 

This probate continues the chain of executor- 
ship in that particular estate. 

In like manner, if a testator appoints an 
executor for the purpose of administering the 
estate of another person, of whom he was sole 
or surviving trustee, probate is granted to him 
limited accordingly. 

If a testator has appointed a separate exe- Limited pro- 
cutor for the purpose of carrying into effect the codicu. * 
trusts and dispositions of a codicil, probate of 
the codicil, limited to. such trusts and disposi- 
tions, is granted to him. 

If a testator appoints an executor of his will General and 

_ - _ . , limited pro- 

generally, and another executor tor particular bate, 
purposes, and the general and limited executors 
both apply for probate at the same time, the 
grant is made in the same instrument, and the 
powers of each are distinguished ; that is to say, 
probate is therein granted of all the goods of the 
deceased to the general executor, and of that 
part thereof to the limited executor to which 
his executorship is expressly confined. 
If the general executor applies before the 
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limited executor, the former takes a general 
probate, and a power is reserved of grantii^ 
probate, under limitations, to the limited exe- 
cutor. 
Limited pro- The will of a married woman, made in exer* 

Vateof Will 

of /CM CO- cise of a power given to her must be proved. 
But the court, in granting probate, only inquires 
whether the testatrix had a power of making a 
wil], and whether the instrument purporting to 
be an execution of such a power is testamentary 
or not, (in the words of Lord Brougham, in 
TatnaU v. Hankey,) *^ whether it is, in fact, a 
** will, ifgJie had the power to make a unil/* but 
no further. The court cannot look at the power, 
and a mere allegation that she had such power 
is sufficient. The court must grant probate 
where no objection occurs (2r), save such as are 
connected with the power itself (a). 

This grant of probate in practice is limited 
" to all such personal estate as the deceased, by 
virtue of the power, had a right to appoint or 
dispose of, and has, by her will, disposed of 
accordingly." 

It will be seen that, under these circum- 
stances, the court grants, and can only grant, a 
limited probate (ft). 

(«) Such as an objection under the 9tb section of the Wills 
Act 

(a) Tatnall v. jETowArey, 2 Moore, P. C. C. S42 ; Barnes ▼. 
Vincentt 5 Moore, 201. 

(6) Scammell v. Wilkinson, 2 East, 558 ; Stevens v. BagveU, 
15 Ves. 155. 
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A probate similar in terms is granted^ whether 
the will has beea executed by virtue of any deed 
or will, or by the mere consent of the husband, 
testified in any manner which can admit of legal 
proof (c). 

fiut where the husband was a convict felon, Exception- 
a general probate was granted of a will made wm ofVife 
by the wife, proof being given that the property vict, 
was acquired after the husband's conviction (d). 

The court grants a limited probate (as in the Limited pro- 
case of a feme coverte). where the testatrix made during 

- "^ , , coverture, 

has made her will durins: coverture, and after- and not le- 

° , ' , published. 

wards becomes a widow and dies without re- 
publishing it; as the goods acquired by the 
testatrix after her husband's death, and during 
her widowhood, do not pass under such will (e). 
Where a feme executrix has exercised her Probate 

. - •'. . limited to 

nght of appointing, by her will, an executor of appointing 
goods held by herself, en autre droit as execu- ot goods e» 

^. -^ ' ' . autre droit. 

tnx, the court will grant probate of such will 
limited accordingly. And where the will of the 
testatrix has been made by virtue of a power, or 
with the consent of the husband, the court will 
add an additional limitation carrying out this 
further right. 
In the goods of " Sarah Loffan/' the probate 

(c) Stuart Woolft deceased, November, 1846 ; and see Moot 
V. Sh^ld (md Sh^ld, 4 Notes of Cases, p. 350. 

(<0 BRzabeth MartiUf 2 Robertson, 405 ; and Esther Lamb, 
deceased, February, 1841. 

(e) Seammell v. WiUeintonf 2 East, 557, 558. As to a general 
grant in the case of such a will, see p. 60. 
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v^aSy inter alia, ^^ limited to the power which 
the deceased had of appointing an executor of 
and concerning the personal estate and effects 
of David Birheti the younger, as the surviving 
executor named in his will, and which power 
she had duly exercised, &c.(/). 



Section IV. 

LIMITED administrations, WITH THE WILI. 

ANNEXED. 

To residuary Qu the rcuunciation or failure of executor of 

legatee, 

named in the the will of Kfemc covcrte, the court will make a 

will of a "^ ' 

femecoverte. grant to the Tcsiduary legatee, limited in the 
same manner as the probate of such a will is 
limited. 

The practice of the court does not seem very 
clear on this point. Perhaps on an analysis it 
might seem that the court looks upon the resi- 
duary legatee under such a will as the largest 
legatee, though this is very often not the case. 

There seems, however, a want of principle in 
this, for all legatees under a will, made in virtue 
of a power, as being pai*ticipators more or less 
of one specific sum, are, (except in proportion,) 

(/) See the grant, March, 1831, Birkettr, VoMdercom, 3 
Hagg. E. R. 750 ; Scammell v. Wilkinsm, 2 East, £58. 






WITH THE WILL ANNEXED. 163 

on an equality. The legatee of the residue in 
such a case being like the other legatees, enti- 
tled to a specific sum only, can have no sur- 
plus, like the residuary legatee of a general 
estate; and the reader will bear in mind that it 
is the reasoning founded upon the last-men- 
tioned circumstance, which has given to the 
general residuary legatee his preference over 
other legatees ( g). 

If the residuary legatee under such a will, as To a legatee, 
well as the executor, renounce, the court will 
grant a limited administration (with the will 
annexed) to a legatee. 

Where the power given by an executor to his Limited ad- 

* ^ , , , ministration 

attorney to prove a will for him is special, and (wni) to an 
limited to specific property, the grant of admi- 
nistration (with the will annexed) made to the 
attorney, is limited accordingly. 
The court is empowered to exercise its dis- Limited ad- 

_ n 1 • • • « ministration 

cretion, and make a grant of administration of (with the wui 

, , annexed) 

part of a deceased's personal estate, if it shall under 73rd 

* , section. 

think fit, under the circumstances provided for 
by the 73rd section of the new act (A). 

fe) Vide p. 53. (h) See pp. 61 and 93. 



h6 
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UMITBD ADMI1II8T1UTION0. 



Limitodad- 



If no general repreaentation has been or can 
be obtained of any deceased, the court, in mb* 
sidiumjuriSf will grant administration to a party 
or parties having a special interest in the estate 
of the deceased, and the grant is lioiited accord- 
bgly. 

It seems unnecessary to say that legally ad* 

ministration cannot be granted of part of the 

deceased's own property, unless the succession 

has been divided by law or statute (t). 

Limited to It has been stated in a former part of this 

the pay, frc. t i , , 

otamMnin book, that where the will of a seaman, in her 
majesty 8 service, has been made or executed 
not in accordance with the provisions of the 
11 Geo. 4 & 1 Will 4, c. 20, it is invalid, so 
far as regards the disposition therein made of his 
wi^es, pay, prize*money, &c., and the deceased 
is in law intestate so far as regards that estate. 

So far as regards this partial intestacy, the 
rights of the widow and next of kin are not 
affected. The one or the other therefore are 
entitled to administration, limited so far as con- 
cerns the deceased's wages, pay, &c. 

oftruttpro- If a person has died leaving personal pro- 

(t) See "Law Magazine and Law Review," vol,. 4, p. 9S. 
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perty, of which he was sole or surviving trustee, 
the person or persons beneficially entitled to the 
property may obtain administration limited to 
that property, either to themselves, or to some 
person on their behalf. 

If the property be a sum of money in the 
funds, the limitation will include dividends due, 
and to grow due thereon. 

If it be leasehold estate, the grant will be 
limited to assigning the deceased's interest in 
the term of years remaining unexpired. 

The court follows the deed or will which 
created the trust, in all points. 

If there be a clause authorizing the persons To nominee 
beneficially entitled to the property of which beneficially 

, _ "^ _ r "^ entitled, to 

the deceased was trustee, to appoint new trustees cany out the 

'^*^ trast. 

in the stead of the deceased trustee, the court 
will grant administration to a nominee of such 
persons, limited to transfer the property to the 
new trustees, and for the purpose of carrying 
the trusts into execution. 

If no such provision exists, the court grants 2e^/!".2i' 
to the sole cestui que trust, or if there be more entitled, or to 

* ' their no- 

than one, to one of them, with the consent of "^"^e®- 
the others, or to a nominee, or third person, 
elected and appointed by all of them. 

This grant is limited to the right, title and 
interest of the deceased in the property in 
question. 

If only some of the parties elect, the grant 
will be made to their nominee to the extent of 
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their shares, and the dissentient party or parties 
are at liberty afterwards to apply to the court 
for a grant limited to the remaining shares of 
the fund. 

If the party applying be only entitled to a life 
interest in the fund, the grant will be limited to 
the receipt of the dividends, or other produce of 
the fund, during the annuitant's life. 

Those persons who are entitled to the general 
representation, though they have no interest in 
the property in question, must renounce, or 
consent, or be cited ; that is to say, where the 
deceased left a will, the executor and residuary 
legatees ; and where he died intestate, the next 
of kin (A). The renunciation of the executor is 
necessary; a consent from the others is suf- 
ficient. 

By the old practice, administration of a trust 
estate was always granted without the next of 
kin either renouncing or being cited. As they 
had no interest in what was not the deceased's 
own property, they were not entitled to notice. 

Whether the deceased died testate or intes- 
tate, the court grants administration without the 
will annexed^ as the object of the representation 
in no way interferes with the administration of 
the deceased's own estate. 

The estate is sworn under 50/., but security 
is given in double the amount of the actual 
estate to be administered. 

(k) Thomat WilUam Barker, I Curt 592. 
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When it is necessary that the representative Administra- 

J t^ tion limited 

of a deceased person be made a party to a *<> » "^i* in 
pending suit in Chancery, but the executors or 
next of kin of such person will not qualify them- 
selves as his representatives, the court will grant 
administration to the nominee of a party in 
such suit limited, '' to attend, supply, substan- 
tiate and confirm the proceedings already had, 
or that shall or may be had in the said suit in 
the high Court of Chancery, or in any other 
cause or suit which may be commenced in the 
same or in any other court between the parties, 
or any other parties, touching or concerning the 
matters at issue in the said cause or suit, and 
until a final decree shall be had and made 
therein, and the said decree carried into exe- 
cution, and the execution thereof fully com- 
pleted." 

The court will equally grant administration 
to the nominee of a plaintiff, or who is about to 
commence proceedings. 

Under no circumstances can the grant be 
general (Z). 

Where an official assignee's bond for the To actions at 
fulfilment of his duties has been directed by a 
Commissioner in Bankruptcy to be put in suit 
against the obligors, and actions have been 
brought accordingly in a Court of Law, but 
have abated by the death of one of them, the 
court v^ill grant administration of the effects of 

(/) A. Chanter^ deceased, 1 Robertson, 274. 
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such obligor limited for the purpose of supply- 
ing, substantiating, and confirming the proceed- 
ings already had, or commencing and prose- 
cuting such other proceedings, either at law or 
in equity, as may be necessary, in putting the 
bond in suit, and finally giving a legal discharge 
for the amount recovered, but no further, or 
otherwise, to the nominee of the Commissioner 
in Bankruptcy (m). 
Adminiitnir By the 38 Geo. 3, c. 87, s. 1, (** An Act for 
absence of the Administration of Assets in cases where 
ctttor. the Executor to whom Probate has been granted 

is out of the Realm,") it is provided that, '* at 
the expiration of twelve calendar months from 
the death of any testator, if the executor or 
executors to whom probate of the will shall 
have been granted, are or is then residing out of 
the jurisdiction of his majesty's courts of law 
and equity, it shall be lawful for the Ecclesi- 
astical Court, which hath granted probate of 
such will, upon the application of any creditor, 
next of kin or legatee, grounded on affidavit 
hereinafter mentioned, to grant such speeial 
administration as hereinafter is also mentioned ; 
which administration shall be written or printed 
upon paper or parchment stamped only with 
one five«shilling stamp, and shall pay no further 
or other duty to his majesty, his heirs or 
successors/' 

(m) In the goods of Edmund Hobson Fitruvius Laws, de- 
ceased, 15th January, 1855. 
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And it is provided by the 2nd section, ^^ that 
the party applying to the spiritual court to grant 
such administration as aforesaid, shall make an 
affidavit in the following words, or to the purport 
and effect following : — 

^^ I, A. B., of f do swear that there is 

due and owing to me upon bond, or simple 
contract, or upon account unsettled, as the case 
may happen to be, (in which latter case he shall 
swear to the best of his belief only,) from the 
estate and effects of deceased, the sum of 

, and that C. D., the only executor 
capable of acting, and to whom probate hath 
been granted, hath departed this kingdom, and 
is now out of the jurisdiction of his majesty's 
courts of law and equity ; and this deponent is 
desirous of exhibiting a bill in equity in his 
majesty's Court of , for the purpose of 

being paid his demand out of the assets of the 
said testator/' 

And by the 3rd section it is provided, thai 
there shall be granted under such circumstances 
administration ^* limited for the purpose to be- 
come and be made a party to a bill or bills to 
be exhibited against the administrator in any 
of his majesty's courts of equity, and to carry 
the decree or decrees of any of the said court 
or courts into effect, but no further or other* 
wise. 

The act also prescribes the exact form of the 
administration. 
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The act extends to executors residiDg in Scot- 
land (o). 

It does not apply to an executor of an exe- 
cutor. 

The administration wUl be granted either to 
the party designated in the statute, or to his 
nominee. 

Administn- By the 74th section of the 20 & 21 Vict. 

the^absenee c. 77, the provisious of the 38 Geo. 3, c. 87, are 

nistzBtor. made applicable (in like manner) '' to all cases 
where letters of administration have been 
granted ; and the person to whom such admi- 
nistration shall have been granted, shall be out 
of the jurisdiction of her majesty's courts of law 
and equity." 

Letters ad The court is uot bound to wait for the ap- 

eolligendum, ,. . « • i i i 

plication of persons entitled to the estate (ex 
testamento or ab intestato), but when it may be 
endangered by delay in administering, the court 
will make a grant for the purpose of its pre- 
servation, without regard to the interest of the 
party applying (p). 

This form of grant is now obsolete, the 
court preferring to grant letters of administra- 
tion for the collection or preservation of pre- 
carious or perishable property, in cases where 
it is expedient that its authority should be in- 
voked without delay. 

(o) Rey. Cavalier Jouet and Hannay v. Taynton, 2 Add. 504, 
505. 
(p) Walker ▼. JFoollaston, P. Wms. vol ii. 584. 
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In the goods of " Mary MadnalF* (q), the Administra. 
court granted administration, " limited to the %«»rf» *<>«•. 
collection of all the personal property of the 
deceased ; and giving discharges for all the debts 
which might be due to her estate on payment 
of the same ; and doing what further might be 
necessary for the preservation of the property 
aforesaid ; and to the safe keeping of the same, 
to abide the directions of the court." 

The grant was made after citing the brother. 
The grantee had no right or interest in the 
estate, but had been the deceased's agent, and 
the brother had precluded himself from ad- 
ministration, by entertaining conscientious scru- 
ples respecting the taking of an oath. 

The grant, it is believed, was never sealed. 

In like manner administration has been 
granted, limited to the sale of a ship, and to the 
protection of the cargo, and other matters re- 
lating thereto (r). 

Where a foreigner died in London away from 
his relatives, possessed of certain bills of ex- 
change upon English merchants, the court 
granted administration to an English friend or 
acquaintance of the deceased, (who had procured 
the bills to be accepted, and had paid certain 
necessary expenses of the deceased,) " limited 
to the sums due and to become due on the bills 
of exchange 9 and, after the administrator should 

(q) 2 Add. 233. 

(r) George White, deceased, November, 1832. 
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have reimbursed himsdf the money which he 
had expended on behalf of the deceased, and 
also the expense of the application to the court, 
to invest the balance in his own name in goTem- 
ment securities, and to keep it so invested until a 
general representation should be effected to the 
deceased («). The administrator filed an inven-* 
tory, and gave justifying security* 

In December, 1822, in the goods of Sir Theo^ 
philugJohn Metcalfe, administration was granted 
to a nominee of the guardian of the deceased's 
only child, ^' limited for the purpose only of col* 
lecting and getting in all outstanding monies, 
debts, or accounts, receiving all dividends due 
or to accinie due upon any sum in the public 
funds of Great Britain, and all interest or divi- 
dends that might be declared due upon any 
other security or securities in Great Britain, 
and also to present, when due, any bill or bills 
of exchange, and to receive the amount thereof; 
and the money, when so collected and got in as 
aforesaid, to invest in the public funds of Great 
Britain, or other good and sufficient security or 
securities in England bearing interest, until the 
origiuai will, or an authentic copy, should be 
brought into and left in the registry of the 
court, in case it should appear that the deceased 
made any will, or until it shall be ascertained 
that the deceased died intestate" (t). 

The nature of the administration explains the 

(«) In the goods of Don Miguel Gudolk, Trinity Term, 1835. 
{t) Howell V. Metcalfe and Sanders, 2 Add. 350. 
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facts upon which it was granted. It will be 
seen that the form of the grant is letters of 
administration, and not merely letters ad coUi- 
genda bona. 

Of a grant like this, it may be more than 
doubted that it is legal. As we have remarked 
before, the court cannot divide a succession, 
except in cases where the law has distinctly 
made a conflict of successionsi e. g., as in the 
case of wills made under a power, or those of 
petty oflScers and seamen in her majesty's ser- 
vice. Any attempt to make such a division in 
other cases only brings the court into collision 
with the 13 £dw« 1. 

The court can make no legal grant of a de- 
ceased's own effects, without directing and em- 
powering the administrator to pay all the 
deceased's debts. And no administrator can 
pay the latter, or any of them, without having a 
control over the whole of a deceased's estate (Q. 

This form of grant has arisen out of a con- 
fusion of ideas of what are true letters of admi- 
nistration, and mere letters ad colligendum^ 
under which no action can be either brought by 
or against the grantee. But in the last-mentioned 
case the creditor had always a remedy, as he 
could at any time call in letters ad colligendum, 
and take a general administration himself. 

The same want of legal principle may be 
traced in another instance, where the court 

{i) Vide *'Law Magazine and Law Review," vol. 4, p. 96. 
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grants letters of administration (with the will 
annexed) de bonis noUy to a legatee, limited to 
the receipt or recovery of his legacy (m). 
Limitcdad. In dispensing with the 21 Hen. 8, c. 6, the 

minutration . 

swtfononhe ^^^^ ^^ empowered to make a grant of admi- 
newact. nistration of a part of the deceased's personal 
estate, if it shall think fit, under the circum- 
stances provided for by the 73rd section (t?). 
Provisional Bv the 86th scctiou of the new act, it is pro- 

limited , ' r 

gaxix% under vidcd, that " all grauts of probates and admi- 
nistrations made before the commencement of 
the act, which may be void or voidable, by rea- 
son only that the courts from which respectively 
the same were obtained, had not jurisdiction to 
make such grants, shall be as valid as if the 
same had been obtained from courts entitled to 
make such grants." 

A proviso in the same section excludes from 
the opemtion of the clause grants already re- 
voked, or in a course of revocation. 

And by the 88th section it is provided, that 
*^ where any probate or administration has been 
granted before the commencement of the act, 
and the deceased had personal estate in Eng- 
. land not within the limits of the jurisdiction of 
the court by which the probate or administration 
was granted or otherwise not within the opera- 
tion of the grant, it shall be lawful for the Court 
of Probate to grant probate or administration 
only in respect of such personal estate not 

(tf) Vide post, (v) See p. 153. 
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covered by any former probate or administra- 
tion. And such grant may be limited accord- 
ingly." 

By the first-mentioned clause, all grants of 
inferior courts, which would have been void by 
reason of the existence of bona notabilia in 
another jurisdiction, are legalized to the extent 
of the property within the jurisdiction of the 
court by which the grant was made. 

By virtue of the other clause, the Court of 
Probate is made competent to grant probate or 
administration in respect of all personal estate 
" not covered by the former probate or ad- 
ministration," and the grant will be limited 
accordingly. 



Sbction VI. 



GRANTS, SAVE AND EXCEPT. 

Probate of a will, or letters of administration annts. Mva 
with a will annexed, will be granted, save and "* "**'*" 
except any particular fund, whenever the na- 
ture of the case and the law require such excep- 
tion to be made. 

If a testator appoint an executor for a special probate, save 

• /> /« I 1 1 . ^ and except. 

purpose, or a specific tuna only, and appomt an 
executor for all other purposes, the latter may 



166 



GRANTS, SAVE AND BXCBPT. 



Administra- 
tion (wiU) 
•ave and ex- 
cept. 



Probate, save 
and except. 



Administra- 
tion (will) 
save and ex< 
cept. 



Mere admi- 
nistration, 
save and ex- 
cept. 



To next of 
kin of tes- 
tator. 



take probate save and except that purpose or 
fund. 

Or, if there be no such other executor, the 
residuary legatee may take administration (with 
the will annexed), of all and singular the goods 
of the deceased, under the same exception. 

If the will of a mariner, kc, in the Queen's 
service, be invalid to pass his pay and prize- 
money, but be otherwise valid, the executor of 
that will may take probate, save and except the 
deceased's wages, pay, and prize-money. 

And on the renunciation, or the failure of the 
executor, the residuary legatee under such a 
will may jiake administration (with the will 
annexed), under the same exceptions. 

So, where the nature of the case and the law 
require it, the court will grant mere adminis- 
tration, save and except 

When a testator has made his will for a 
particular or limited purpose only, e. g.j the 
administration of a fund vested in himself as 
trustee, — the administration of an estate vested 
in himself as executor, or the administration of 
his own property in some particular district or 
country, and has died intestate as regards all 
other property of his own, or vested in him, his 
next of kin (without waiting for the executor to 
take the limited probate which he is entitled to 
under such circumstances), may take administra- 
tion of all and singular the deceased's goods, 
save and except what the testator has himself 
excepted. 
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In like manner the husband of a testatrizi Tohiisi»ad 

of tettatrix. 

who has made her will under a power, may take 
administration, save and except what she had a 
power to dispose of by her will, and has dis- 
posed of by it, before the teecutor proves the 
wiU. 
So, also, may the next of kin of a testatrix, To next or 

•^ . , ' kin of tetta- 

who has made her will by virtue of a power, ^^ ( Af^ 
during coverture, and has died a widow without 
republishing it. 

The grants of probate and administration, 
gave and except, are usually made in the first 
instance, without the parties waiting for the 
limited grants being taken. When the latter 
have been taken in the first instance, it is more 
usual that the probate or administration be 
OBterorum: but there is no reason, though a 
limited grant has been made, that the following 
grant should not be save and except, instead 
of cateramm. 



Section VI I. 

GRANTS " CJBTEBORUM." 



The probate or administration following upon onmu e«te- 

... 1 . 1 rorum. 

a limited grant is caterorum; and, except 
that it follows, instead of preceding such a 
grant, it is, as we have intimated, made for 
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the same purposes, and under the same con- 
ditions, as the grant " save and except." 
Probate If a tcstator has appointed an executor for a 

special purpose, or a specific fund, together 
with another executor for all other purposes and 
effects, and the first-mentioned executor has 
taken his limited probate, the other may take 
probate of the rest of the testator's goods. 
Administra- If a limited grant has been previously 
caterorum. made, (viz., on the renunciation of the exe- 
cutor,) the residuary legatee may at any time 
come in and take administration (with the 
will annexed), of the rest of the deceased's 
goods. 
AdminiBtia- If the cxccutor of a married woman's will 
nimtohufr^ has taken a limited probate, the husband or 
his representative may take administration of 
the rest of her goods. 
To next of And the same remark applies where a limited 
probate has been taken of a will made during 
coverture, but not republished during the widow- 
hood of the testatrix. In this case, the next of 
kin take the administration of the rest of the 
goods of the testatrix. 

If the deceased has made a will and appointed 
an executor for a special purpose, or for a spe- 
cific fund or property only, and has died in- 
testate in all other respects, his next of kin, after 
the executor has taken a limited probate of the 
will, are entitled to administration of the rest 
of the deceased's goods. 



kin. 
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If a Kmited admiDistration has been granted 
in the goods of any intestate, his next of kin are 
entitled to take administration of the rest of the 
deceased's goods. 

But if they have renounced, preparatory to 
the limited grant being made, they must retract 
their renunciation before they can take ad- 
ministration. If they have been cited only, no 
retractation is required of them. 
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CHAPTER IV. 

OBAKTS '' DB BONIS NON." 

Grants de If the cxecutoF or cxecutora to whom probate 
has been granted have died, leaving a part of 
{heir testator's personal estate unadministered, 
the court may appoint a new representative, for 
the purpose of administering such part of the 
estate, if the executorship has not been legally 
transmitted in the manner which we have already 
described (a). 

And the court will make a like exercise of its 
jurisdiction in cases where an administrator, 
with or without a will annexed, has died with- 
out having fully administered his deceased's 
estate. 

In making such grants, the court is governed' 
by the same rules which apply to original 
grants, and will grant administration, with or 
without a will annexed, of the deceased's un- 
administered goods to the same persons only, 
who have a right or interest sufficient to 
have entitled them to original grants, if they 
had applied for them, the executor of course 
being excepted. 

(a) Page 44. 
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We have before shown that a probate wanted Administza- 

n f Ml t 1 1 tlon(wiU) 

of an executors will by the same court as wAidebonunonM 
in which he proved his own testator's will, ipso 
facto keeps up, as if by a chain, the personal 
representation of the latter ; and that this rule 
applies to an indefinite succession of executors, 
however fslr they may be removed from the 
original testator. Upon the danger and hard- 
ship of this rule it is not for us to remark, nor 
shall we observe upon the absurdity of the la^s 
presuming a privity where none can exist. 

We have now only to show by what means, 
and under what conditions, this chain of ex- 
ecutorship may be broken or interrupted. 

The conditions under which the chain of chain of exe- 

, . . , , . - I. xi* cutorship, 

executorship is broken in law may be tlfus how broken. 
enumerated : — 

1. When the immediate sole or surviving 
executor, after probate taken by him, dies in- 
testate. 

2. When the immediate surviving executor 
dies without having proved his testator's will. 

3. When the remote sole or surviving exe- 
cutor, to whom an executorship has been trans- 
mitted per catenam, dies intestate. 

4. When the remote executor or executors 
renounce the probate of their own testator's 
will. 

5. When the remote executor or executors 
die without having proved their own testator^s 

win. 

i2 
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6. When of two or more executors who have 
died after probate taken by them, it is impossible 
to show which of them survived the other or 
others (i). 

To residuary In all these cases the court will grant adminis* 
tration^ with the will annexed, to the residuary 
legatee (c) ; and to others, subject to the rules 
which govern original grants. 

onretrac- The court wiU also admit into this kind of 

tatidn. 

administration all renunciants, with the excep- 
tion of executors, who have previously waived 
their rights to the original grant, upon a retrac- 
tation of their renunciation {d). 
• In this manner if a legatee or a creditor, 
having taken administration (will) on the renun- 
ciation of the residuary legatee, dies leaving 

(6) Richards y. All persons in general, 4 Notes of Cases, 
App. viii. 

(c) Formerlyi when the testator had failed to dispose of the 
residue of his personal estate, and had appointed an executor 
who took no benefit under his will, such executor was held to 
be entitled to the residue not disposed of by the former, and 
consequently on his dying leaving goods unadministered, his 
representative was entitled to a grant of administration (will) 
de bonis non. But by 11 Geo. 4 & 1 Will. 4, c. 40, executors 
Are to be deemed, by Courts of Equity, trustees of the undis- 
posed-of residue of a testator's estate for the benefit of such 
persons who would be entitled under the Statutes of Distri^ 
bution in case of an intestacy, unless it should appear that it 
was intended that such executor was to take the residue bene- 
ficially. If there should be no person who would be entitled 
under the Statutes of Distribution, then the act was not to 
take effect. 

* 

Grants therefore to the representative of a deceased nude. 
executor are now of rare occurrence. 
{d) Page 116. < - 
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goods unadministeredy the latter may retract, 
and take administration (will) de bonis non. 

The court will grant administration (will) to Tot legatee 
a legatee or a creditor, or to the representatives 
of a deceased legatee or creditor, on the renun- 
ciation of the residuary legatee. The represen- 
tative of a deceased legatee will swear that his 
deceased's legacy has not been paid ; and in like 
manner, the representative of a deceased creditor 
will swear that the debt still remains due. 

If the former grant were made to a creditor 
or a legatee, his representatives, if his debt or 
legacy be still unpaid, or any other creditor or 
legatee may take administration (will) de bonis 
non, without any further renunciation on the 
part of the residuary legatees. 

A creditor in equity is as much entitled to 
this grant as a creditor at law. 

In the goods of Sir H. V. Tempest and Lady 
Antrim, {June, 1853,) administration (with the 
will annexed) de bonis non, of the executor and 
executor's executor of the obligor, was granted 
to the legal personal representative of the obligee, 
the before-mentioned executors having received 
and admitted assets, and paid the interest and 
part of the principal money of tlie bond. 

In ordinary cases the grant of administration codicu 
(with the will annexed) de bonis non, includes ^^^'^ * 
the testamentary papers of which probate was 
originally granted. But if a codicil be dis- 
covered at or about the time of administration 
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de bonis ncn being applied for, the grant will 
pass of the will already proved, and of the 
codicil lately found (e). 
Administra. When an administrator dies, leaving part of 
non. his deceased's goods unadministered, the grant 

de bonis non will go to persons who would have 
been equally entitled to the original adminis- 
tration. 

This observation applies to next of kin, to 

persons entitled in distribution, and to all others 

having an interest in an intestate's personal 

estate. 

Topenoni A persou having: a derivative interest may 

having a de- ' . ° ... . . 

riTativein- be admitted to take administration (with will 

terest. 

annexed) de bonis nan, or mere administra- 
tion de bonis non^ under the same conditions 
as he would be allowed to take an original grant. 
In the goods of " Joseph Hibbert NewmaUf^ 
and '^ Ann Louisa Newman^^ spinster, the court 
decreed administration de bonis non to a bro- 
ther of the deceased, who died a bachelor, and 
intestate, leaving a father, who administered, 
and died intestate. The son of the latter, and 
his administrator, (who had left England, and 
resided at Melbourne,) was cited to accept or 
refuse, &c. (/). 
Administra. In applying for letters of administration de 

tion de bonis -, , g, i • • i • < t 

non of per- ooms non^ of pcrsous dying m her majesty s 
vitio, navy, a further certificate must be produced 

(e) WUUam Adamson, July, 1827. 

(/) 4th September, 1856, By Sir J. Dodfon. 
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from the Navy Pay Office, should any wages, 
pay, or prize-money, be still due. 

Letters of administration de bonis rum are no Ezeeptton. 
longer required in the case of grants made to 
the solicitor of the Treasury for the time being, as 
her majesty's nominee, the original grants being 
made to that functionary and his successors in 
office for ever {g). 

And it was provided by the 3rd section of the 
16 Vict. c. 3, that ''in every case where letters of 
administration of any personal estate or effects 
of any intestate or other person deceased, have 
been granted to the said Oeorge Maule, as the 
nominee, or for the use and benefit of any of her 
majesty's predecessors, or as the nominee of 
her majesty, or for the use and benefit of her 
majesty, and now remain unrevoked, such letters 
of administration shall not be deemed to have 
determined by his decease, but such adminis- 
tration, and the office of administrator under the 
grant, and all the estates, rights, duties, and 
liabilities, vested in the said Oeorge Maule as 
such administrator at the time of his decease, 
or which would have been vested in the said 
Oeorge Maule as such administrator, if living, 
shall, upon the passing of this act, devolve upon 
and become vested and continue in the solicitor 
for the affiiirs of the Treasury for the time being, 
with the like succession, and in like manner, as 
in case of the administrations which may be 

(g) Page 94. 
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granted to the solicitor for the affairs of the 
Treasury for the time being, in pursuance of this 
act," &c. &c. 
Adminittn- If an cxccutor, who has taken probate of a 

tion, with - - _ .__ ,g, . 

substance or coDv or the substauce of a will, or if the mrantee 

copy of will *•' .... 

annexed, de of letters of administration, with such copy or 

bonis non. i i« i • r -i 

substance annexed, dies, leaving psdrt of the 
testator's estate unadministered, letters of ad- 
ministration, with the copy or substance of the 
will annexed, de bonis noUy will be granted upon 
the general principles regulating all grants, if it 
be again shown by affidavit that the original 
will has not been found, or recovered, or trans- 
mitted, according as the case may be. But if 
the original will be forthcoming, the grant will 
assume another form (vide post). 
Per the use If the person, who would otherwise have 

and benefit , .... 

of lunatic, taken an admmistration (with or without a will) 
de bonis non, be a lunatic, or of unsound mind, 
administration de bonis non will be granted 
for his use and benefit to the order of persons 
to whom an original grant would have been 
made under the same circumstances. And the 
lunacy or unsoundness of the party for whose 
usQ the grant is made is evidenced in the same 
manner as in the case of an original grant. 

In " Southmead!s" case, the court granted 
administration de bonis non to the executors of 
one of the next of kin, for the use of the other 
next of kin, who. was imbecile, passing over the 
next of kin of the latter, but required proof that 



GRANTS 0B BONIS NON. 177 

the grant so made would be for the advantage 
of the imbecile next of kin (g). 

If an administrator cceterorum dies without Administn- 
fuUy administering the estate committed to him, rest of Roo^di 
a grant ot the rest oi the deceased s goods so tend. 
left unadministered will be made to the same 
order of persons, who would have been com- 
petent to have taken an original grant. 

And the same observation applies to the case save and ex- 
of administration save and except, left unadmi- ^^^ ' 
nistered by the original grantee. 
' If on the death of an executor who has taken Limited ad- 
probate, or of an administrator who has taken (with or with- 
administration, limited to a particular estate or b<mi$ non. 
ftind, that estate or fund be left unadministered 
or untransferred, limited letters of administra- 
tion (with or without will) of the unadministered 
goods of the deceased will be granted to parties 
having the same kind of interest which the court 
recognized in the original grant. 

If an executor has proved his testator's will, Limited ad- 
and has administered the estate, with the ex- (yriu)de bonis 
ception of a legacy which has been set apart gatee. 
and remains invested in the original testator's 
name, the court, on the death of the executor 
and interruption of the chain, on the consent or 
citation of the residuary legatees, will grant ad- 
ministration (with the will annexed) de bonis 
non to the legatee, limited to his legacy (A). 

(g) Hev. W, Southtneadf 3 Curt 29. 

(A) M. Steadtnan, 2 Hagg. £. R. 69 ; Sut. Biou, 8 Curt 741. 

l5 



178 GRANTS BE B0NT8 NOK. 

Bat these cases are exceptional, and very 
unusual in practice, the court, as a general rule, 
never granting limited administration to any 
person entitied to a general grant - 

In law, also, it may be considered that a 
serious objection applies to such a form of 
grant. 
Limited ad- When the executors of a trustee, who had 

ministration , ^ ^ ' 

de bonis non inycsted a trust fund in his own name, have 

of a trustee's ^ ^ ' ^ 

effects. died, breaking the chain, and the fund still 
remains as it was originally invested, the cestui 
que trust of that fund, or his nominee, may 
obtain administration of the unadministered 
goods of the deceased trustee, limited to the 
trust fund, upon the consent of the deceased's 
residuary legatees. 

And a similar limited grant, under correspond** 
ing circumstances, will be made where the 
trustee has died intestate. The renunciation 
and consent of his next of kin, and the persons 
entitled in the distribution of his personal estate, 
will be required in this case before the limited 
administration de bonis non will be granted. 
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CHAPTER V. 

SBCOND, OR SUPPLBMBNTAL GRANTS. 

Whbn the ori^nal grant has been limited for second, or 

° ® supple- 

any specified time^ or until any specified event menui 

or contingency shall happen, a new grant must 

be made upon the efflux of the time and the 

accomplishment of the event or contingency 

referred to in the original probate or letters of 

administration, as well as upon the death of the 

grantee. 

But although this form of grant is only re- 
quired where the deceased's estate has not been 
fully administered, it is distinguished (whether 
rightly or wrongly it is not easy to say) from 
grants de bonis non, as being a re-grant of the 
whole of the deceased's personal estate, just as 
it was sworn to and embraced in the original 
grant 

Accordingly the estate, on this second grant 
being applied for, must be sworn to under the 
same amount for which the original grant was 
taken, however much of the estate may actually 
have been disposed of by the first grantee (a). 

(a) Abbott .y Abbott, 2 Phill. 578. 
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Probate to 

substituted 

executor. 



Probate to 
executor on 
becoming 
sane. 
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It is an absolute and permanent grant, fol- 
lowing a temporary one (b). 

And as the first administrator is, in some 
cases, at least, regarded by the court as the 
agent or representative of the succeeding one (c), 
the court cannot take a less security than for 
the whole of the deceased's estate, as it was 
when the original grant was made (d). 

If an executor being appointed for his life 
take probate, the latter ceases with his death, 
and the executor substituted in the will at the 
decease of the former takes a further probate. 

If an executor be appointed for a shorter 
time than his life, or under any other limitation 
of time, and take probate, the grant ceases upon 
the expiration of the term or the fulfilment of 
the limitation, and the substituted executor, if 
there be such, takes probate. 

When administration (with the will annexed) 
has been granted for the use and benefit of a 
lunatic executor, the grant ceases on the latter 
becoming sane, and he may take probate of the 
will. 

But if the administrator dies, further adminis- 
tration (with the will annexed) is granted to some 
other person for the use and benefit of the ex- 
ecutor, whose lunacy is again evidenced in the 
same manner as it was before. And if the lunatic 



{b) Abbott V. Abbott, 2 PhilL 578. 

(c) Ibid. p. 579. 

(d) Ibid, ^. 6S&. 
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dieSy the grant made for bis use and benefit 
ceases, and administration (witb the will an- 
nexed) is granted to some person having suffi- 
cient interest. 

Administration (with the will annexed), which ^^^^ to 

^ ^' executor on 

has been granted to a guardian for the use of ^^^s 
an executor during his minority, ceases when 
the executor attains his majority, and a probate 
is granted to the executor. 

Such an administration (will) also ceases by 
reason of the guardian's death during the exe- 
cutor's minority, and in that case further letters 
of administration (with the will annexed) will be 
granted to a new guardian. 

When administration (will) has been granted To executor 

^ , . ° , after grant 

to the attorney of the executor, it ceases on the ^^^ ^ 

•' ' attorney. 

latter duly applymg for and obtaining probate 
of the will. 

If the attorney be living, he is required to 
make an affidavit that there is no suit pending 
in any court of law or equity between him and 
any other person or persons touching the estate 
of the deceased, or in relation thereto. 

The grant also ceases by the death of the 
attorney. If the executor, or any other con- 
stituent, die in the lifetime of the attorney-ad- 
ministrator, and before the estate has been fully 
administered by the latter, the grant, of course, 
determines, but the letters of administration 
which succeed it are in the form de bonis non. 
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originla win When probate has been granted of the sub- 
stance of a willy limited until the original will or 
an authentic copy thereof shall be brought into 
the registry, the grant ceases on the original 
will, or an authentic copy thereof, being dis- 
covered and brought into the' registry, and the 
executor will take probate of the original will, 
or the authentic copy, as the case may be. 

Or more an- When probatc has been granted of a copy of 

authentic copy, shall be broaght in, the grant 
ceases on the original, or a more authentic copy 
being found or transmitted and brought in, and 
the executor takes probate of the original will, 
or the more authentic copy, as the caise may be. 
Probate of Administration granted, pendente lite, ceases 

villoradmi- ^ i . • /. • ^ mi 

nistration ou scutencc bciug given for or agamst a will, 

after adnii- " . • % n % -ii 

nistration and the cxccutor will take probate of the will, 
or the next of kin will take administration, as 
the case may be. 

AdminUtra. Administration, which has been granted to a 

tion to next j • /» ai f ^ ^•^ ' 

of kin on guardian for the use of one or more next of km 

attaining ma- ,» . * • n ^ t 

jority. (mmors), ceases on the majonty of such sole 
next of kin, or of any one of many, and ad- 
ministration will be granted to the next of kin. 

If the guardian dies before majority is attained 
by any one of the minors, the administration 
which was granted to him ceases, and fresh 
letters of administration must be taken by a new 
guardian. 
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If the sole minora or all the minors (where 
there are several), die before majority^ the 
grant made on their behalf ceases^ and adminis- 
tration may be taken by whosoever is by law 
entitled to the grant. 

When a guardian takes administration for the 
use and benefit of minors, and afterwards, in his 
representative character, takes administration of 
the estate of another person, both these admi- 
nistrations cease as soon as one of the minors 
attains his majority. 

When administration has been granted to the Administra- 

^ tlon to lunatic 

committee or next of kin of a lunatic, the grant <>» w» jeco- 
ceases by the recovery of the lunatic or the 
death of the administrator, and a fresh grant is 
made in the one case to the party himself, and 
in the other to a new committee, or some other 
next of kin (e). 

In the latter case, evidence is again adduced 
as to the lunacy of the party for whose use the 
administration is to be taken. 

If the lunatic dies, the administration granted 
for his use ceases by his death, and administra- 
tion will be granted to whosoever is by law 
entitled to the grant. 

Administration granted to the attorney of a Administm- 
next of kin ceases on the latter applying for and stuuentin 
obtaining administration to be granted to him. or after the 

TU J • • * *• 1> death of the. 

Ihe same admmistration ceases by reason of attorney, 
the death of the attorney-administrator. 

(e) That, Newton Penny, 4 Notes of Cases, p. 660. 
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CHAPTER VI. 



ALTERATIONS IN GRANTS. 



It may occasionally happen that the court, in in regard 
makiDg its grants, has erred in certain points, ceased. 
e, g.y in spelling the christian names or surname 
of the deceased ; in describing the status of the 
deceased, if a female ; in setting forth the time 
of the deceased's death, and the amount of the 
personal estate. 

In limited grants, also, there may have been 
a misdescription of the property which is to be 
administered, or there may have been a mis- 
recital of the power under which a will has been 
made, or of a deed by which the trust has been 
created. 

In all these cases the court will make the 
required amendments in the grants, on the 
necessary proof and identification being ad- 
duced. 

Where the time of the deceased's death is Time of 

__ deceased's 

altered, a further affidavit of property is required death. 
from the executor or administrator. 

In CTants of administration, if the ad minis- Amount of 

° , estate in* 

trator find it necessary to increase the amount creased. 
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of the estate of the deceased, the provisions of 
the 66 Geo. 3, c. 184, s. 42, must be followed. 
By that section it is provided, " that in cases of 
^^ letters of administration on which too little 
^' stamp duty shall have been paid at first, the 
'^ commissioners of stamps shall not cause the 
^* same to be duly stamped in the manner afore- 
" said (f . e,, provided by the preceding section) 
*^ until the administrator shall have given such 
"security to the Ecclesiastical Court or ordi- 
" nary by whom the letters of administration 
" shall have been granted, as ought by law to 
" have been given on the granting thereof, in 
" case the full value of the estate and effects of 
'* the deceased had been then ascertained." 

In obedience to this provision, the administra- 
tor is resworn by the court, qua administrator, 
in the increased amount of the estate and effects 
of the deceased, and gives a further bond with 
two sureties. 

After this has been done, an officer of the 
court certifies, or notes upon the letters of ad- 
ministration, that such further security has been 
given. This is done in compliance with a regu- 
lation prescribed by the commissioners of in- 
land revenue, under the provisions of the 40th 
and 41st sections of the before-mentioned act, 
viz., " that in cases of letters of administration, 
" on which too little duty shall have been paid 
" at first, there must be delivered with the affi- 
" davit a certificate from the proper officer of 
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'' the Ecclesiastical Court where the letters of 
'* administration were granted, that the adminis- 
" trator hath given further security for the due 
** administration of the personal estate and effects 
'' of the deceased in consequence of the same 
" having been since discovered to be of greater 
''.value than was first sworn to" (a). 

When the increased amount of the estate is 
sworn to by an applicant for administration de 
bonis TioTiy the certificate or notation is written 
upon the original grant 

An administrator, limited to attend and sub- 
stantiate proceedings in Chancery, &c., who for 
this purpose will have sworn the deceased's 
estate under 502., may be afterwards resworn 
add give security in any increased amount (5). 

Where the grant has been made for the use 
and benefit of others, a further inventory is 
given by the grantee on his reswearing the 
estate in a higher amount. ^ 

The same remark applies to all grants, where 
an inventory of the deceased*s estate has been 
required to be filed ex officio by the standing 
rules of the court 

In cases where the alteration is not in the 
amount of the deceased's estate, the administra- 
tion bond is sometimes re-executed, and some- 
times a new bond is given. 

(a) Shelford's ** The Law relating to the Probate, Legacy 
and Succession Duties/' p. 52. 
(6) EUxabtth Qrant, deceased, March and May, 1840. 



188 ALTEBATIOKS IK GBARTB. 

A re-execotiOD is allowed where the principal 
and sureties will attend in the registry for the 
purpose of re-ezecntion. But a new bond is re- 
qnired where such personal attendance cannot 
be gi^en, for it has been a rule, that a bond 
once executed shall not be delivered out of the 
registry for re-execution. 

If a further codicil be found after probate of 
a will has been granted, a separate probate is 
granted of that codicil, and the first probate 
undergoes no alteration or amendment whatever. 
If, however, the appointment of the executors 
under the will is annulled or varied by the 
codicil, the probate must be brought in and 
revoked, and probate granted anew of the will 
and codicil ; but should an unattested or un- 
executed paper, incorporated by the testator in 
his will, have been omitted from probate, that 

Further en- probatc may be amended by engrossing the 

in probate, former mto it (cj. 

In regard to These remarks refer more especially to the 

executor or r j 

iaSn^ deceased; but the court is equally open to 
receive an explanation, plainly given, of an error 
bond fide committed in cases where an altera- 
tion is asked which more particularly applies to 
the executor or administrator himself. 

An executor may inadvertently, in order to 
coincide with his nomination in the will, omit 
a christian name of his own, which has been 

(c) Dr. Lushington in Sheldon y. Sheldon^ 3 Notes of Cases, 
pp. 2^5t 266. 
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therein omitted, or he may use a surname, 
therein imposed upon him, without sufficient 
authority for its assumption. If he can ex- 
plain this credibly and reasonably, the court 
will make the necessary alteration. And this 
will be done either in the case of an execu- 
tor, who has taken probate, or of an executor 
to whom power has been reserved. For if the 
latter applies for a double probate, and it then 
appears that there was an omission in his chris- 
tian name, or a mistake in his christian name 
or surname, the omission or mistake will be 
amended in the original probate before the 
double probate will be issued. 

All Uie facts stated in explanation of the 
omission, or mistake, are proved by affidavit. 

But the case is different where the expla- 
nation shows fraud or mala fides on the part of 
the grantee. The court then is not so facile. 

Where an executrix, being a married woman, 
took probate as a spinster, the court would not 
allow her name and description to be altered 
without her husband's consent (<i). 

(i ) Rev. Wnu Hale, 5 Notes of Cases, pp. 514, 615. 



( 190 ) 



CHAPTER VIL 



REVOCATIONS OF GRANTS. 



Power of 
court to re- 
voke. 



Grounds of 
revocation. 

Directly 
false sugges- 
tions. 



False sugges- 
tions made 
per incuriam, 



Supervening 



The courty as having the fullest authority on the 
subject matter, is not necessarily or absolutely 
functa officio, even after a grant has been made. 
For the court possesses and exercises, when it 
becomes necessary, the power of revoking or 
annulling for a just cause, any grants which it 
has heretofore made. And in so doing it only 
resumes into its own hands the powers which it 
parted with on false or inaccurate suggestions. 

1. The court revokes a grant made to a 
person who has no interest. Such a person 
may have obtained the grant fraudulently, and 
maldjidef in either of two ways, viz., by making 
a directly false suggestion, or by surreptitious 
and clandestine conduct, in concealing from the 
court something material to the case, which it 
should have known. 

2. It revokes grants for the same want of 
interest, where they have been obtained on a false 
suggestion made by the party in ignorance 
only, or per incuriam. 

3. It revokes grants which have been law- 
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fully made, but have subsequently become in- d*fMtof 
operative and useless through circumstances^ or snato, te, 
which, if allowed to subsist, would prevent the 
administration of the estate. 

It revokes any of these three classes of grants 
at the petition of the grantee himself, and with 
his consent and co-operation, or without his con- 
sent, or on pain of his contumacy. 

The more usual cases which come under these 
general heads may be stated as follows : — 

An executor of a forged or a revoked will caiet for r». 

, , . , , ^ ., vocation 

obtains probate of it under fir»t 

An executor obtains probate of a will, whilst 
a suit is depending touching its validity in 
another court, viz., that of the deceased's domi- 
cile (a). 

An executor obtains probate of a will made by 
a feme coverte, without power for that purpose, 
on the suggestion that she was a widow at the 
time of making it {b), or had power to do so. 

An executor, being a minor, obtains probate 
of the will by which he is appointed, on the 
tacit suggestion or understanding that he is of 
fall age (c). 

An executor obtains probate of the will of a 
living person (d). 

(a) TriwUestown v. Trindaiown^ 3 Hagg. E. R. 248. 
\b) Alicia Gill, 1 Hagg. E. R. 341. 
(c) Oughton, in note to Clarke's Praxis^ says, "Qpia ad- 
ministrator non fuit plense statis." 
{d ) Chas. Jos. Napier^ I Pbill. 83. 
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vSSion"^ A woman claiming to be the relict of an in- 
he^.'^* testate, but who has not been legally married^ 
or is a counterfeit altogether, has obtained ad- 
ministration of the estate of the deceased as of 
her husband (e). 

Persons claiming to be an intestate's next of 
kin, who are in reality illegitimate relatives 
only, or are mere impostors, or are not nearest 
of kin, there being others nearer, have obtained 
administration (/). 

Administration taken of the estate of a living 
person. 
Cases for re- In the second division, which will necessarily 

▼ocation , . 

jnder second includc many of the cases described in the first, 
will also be comprehended cases such as the 
following : — 

A will has been discovered after administra- 
tion taken. 

A later will has been discovered after probate 
taken of an earlier will. 

Probate has been taken of a will without a 
codicil or codicils afterwards discovered, which 
revoke or add to the appointment of executors 
under the will. 

Under this head, also, will rank the case 
where letters of administration (with a will an- 
nexed) have been issued upon the renunciation 
of an executor, who had previously intermeddled 
in the estate of the testator, and who has been 

(e) W, Moore, 3 Notes of Cases, p. 601. 
(/) H, C, Bergman, 2 Notes of Cases, p. 22. 
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afterwards compelled by the court to take pro- 
bate (/). 
The cases under the third head may be speci- cases for re- 

Tocation 
fied as follows : — under third 

head. 

A feme coverte having taken probate of a 
will, of which she is executrix, without the con- 
sent of her husband, he refuses to join in her 
acts (g). 

A feme executrix has taken probate, but her 
husband having become a lunatic, is incapaci- 
tated from joining in her acts (A). 

A feme executrix and her co-executor jointly 
prove a will, but the husband of the former, 
before the estate has been dealt with, leaves 
the country with the intention of never return- 
ing (i). 

In revoking these probates, the court requires 
from the executrix an affidavit that she has not 
intermeddled in the testator's estate. 

One of two executors proves a will, and be- 
comes a lunatic. In the same case the other 
executor, after the lunacy of his co-executor, 
takes probate himself (7 )• 

Where administration (with will annexed) has 
been granted to two or more residuary legatees, 
of whom one subsequently becomes a lunatic (A). 

(/) Comyn'B Digest, tub voce ** Administration." 
Ig) Joanna WilkintoH, 8 PbilL 06. 
(A) Jenny Farmer, July, 1827. 
(t) E. Dye, 2 Robertson, 348. 
(J) J. MarshaU, 1 Curt. 297. 
(A) Rev. W, PhUUpt, 2 Add. 836 ; 3 Curt 429. 

K 
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Cases for re- In these two last^mentioiied cases, fresh grants 

vocfttion 

under third are made to the sane executor and adminis- 

head. 

trator. 

In the first case a power is reserved of making 
a grant of probate to the lunatic executor, when- 
ever he shall become of sound mind and apply 
for the same. 

Administration has been granted to a femt 
coverte, whose husband has afterwards refused to 
join with her in the adtninistration of the estate. 

One of two or more administrators becomes 
incapable and of unsound mind (7). 

In the latter case a fresh grant is made to the 
capable administrator. 

A tenant for life of a certain fund, after 
. taking administration thereto, assigned lys in- 
terest therein to the remainderman (in)« The 
court made a grant to the remainderman. 

A creditor, after a grant of administration, 
with or without will, has paid himself his debt, 
and left the country (n). 

A creditor having paid himself his debt, and 
there still being assets left, was desirous bond 
fde of retiring from the administration of the 
estate. 

In this case the court, upon an affidavit from 

(/) M: Newton, 3 Curt. 428; Rev. W, PhiiUpt, 2 Add. S35. 
In the latter case, the committees of the person and estate of 
the lunatic administrator consented. 

(m) A, Ferrier, 1 Hagg. £. R. 24i3. 

(n) Jenkim, 3 Pbill. 83. 
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the adminiBtrator, '' that there were no actions cuet for ns 
'^ or suits at law or in equity, touching or con* under third 
^' ceming the estate and effects of the deceased, 
^' and his administration thereof, depending be- 
'^ tween him and any other person" (o), revoked 
the grant theretofore made to the creditor, and 
made a new one to a residuary legatee, who 
retracted his former renunciation for the pur* 
pose. 

It is said that the court can deal, at discre* 
tion, with grants made to creditors, for they are 
appointees of the court (/>). 

There are some other cases, which do not 
come under the three general heads before men- 
tioned. 

If administration (with a will only annexed) other cai3» 
has been granted, and a codicil be afterwards cation. 
found, a separate grant cannot be made of the 
latter, as in the case of a probate, but the ad- 
ministration (with the will annexed) must be 
revoked, and a new administration taken, with 
both the will and the codicil annexed. 

It is stated in Sir S. Toller's *' Law of Exe- 
cutors and Administrators," (book 1, chap. 3,) 
** that an administration may be repealed quia 
*' improvidey that is, where on a false suggestion, 
^* in respect to the time of the intestate's death, 
'^ it issued before the expiration of a fortnight 
" from that event," 

(o) Edward Hoare, Trinity Terra, 1883. 

(j)) Mensiiet v. PtUbrook and Ker, 2 Curt 850. 

k2 
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Though it may be doubted that the court 
could revoke a grant obtained through the 
incuria of the registry, viz., in spite of a caveat 
duly entered and subsisting; yet it is clear, 
that so jealous is the court upon the subject of 
a grant made after a caveat entered, even 
though that caveat has expired, that in one 
case it stated that a grant obtained under such 
circumstances, without giving notice to the party 
who had entered it, was obtained, ** to use a 
tender expression," irregularly. 
Manner of The court never revokes except on the appli- 

Tevocation 

Ac. ' cation of a person having an immediate right to 
the grant which is to take its place and be sub* 
stituted for it, and such person must ask for it 
and be prepared to take it at the time of his 
application to have the other grant revoked. 

The revocation of the first grant and the 
substitution of the new one are made at the 
same time. Accordingly, the court cannot re- 
voke at the application of a creditor, whatever 
may be the merits of the case, because such 
creditor cannot demand a grant to be made to 
himself of immediate right (q). 

Cancellation From a just rcIuctance to leave a revoked 

of reyoked • i i i n • 111 

grant. grant m the hands of its grantee, (probably an 

unscrupulous man,) the court requires it to be 
produced and delivered to the registrar at the 
time of its revocation, so that it may be after- 
wards cancelled in the registry. 

(q) Henry Christ, Bergman^ 2 Notes of Cases, p. 2S. 
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The party whose grant is to be invalidated 
may attend personally, or he may authorize his 
legal agent to do the same. 

If the proceeding is compulsory, i.e., by cita- 
tion of the party, he will bring it into the re- 
gistry, or suffer the penalty of contempt. 

If it is impracticable to compel it, owing to Exception. 
the party having left the country, the court will 
revoke it, though it cannot cancel it (r). 

If the grant has been lost or mislaid, so that 
it cannot be found, the court will revoke it, on 
the fact being shown by affidavit. 

As the court wilF only revoke a grant upon cases where 
just cause, it will not revoke a grant made to a wui^not^ re- 
person on the suggestion of his being sole next 
of kin, though other next of kin are afterwards 
discovered, and though all parties interested 
consent that the grant shall be revoked and a 
new grant made to another party, one of such 
other next of kin (s). 

It will not revoke a grant limited to attending 
proceedings in the Court of Chancery, in order 
to obtain which the next of kin had been cited. 
Nor will the court revoke such a grant on the 
application of the executor of a will, if he can- 
not state any inconvenience which would result 
from the continuance of the limited adminis- 
tration. 

(r) Scatter v. Field, 6 Notes of Cases, p. 182, and Richard 
Langley, 2 Robertson, 408. 
(«) Mary Heslop, I Robertson, 457. 
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The court is unwilling to disturb a grant 
without just cause ; as where the executor could 
take a probate cceterorum (t). 

The court will not revoke a grant, even such 
an one as we have just referred to, made on the 
refusal of a party cited and not appearing, but 
long afterwards coming in, unless there was 
misrepresentation in the first instance in obtain- 
ing it (m). 

There are other cases, also, where the court 
does not revoke ; but though it does not revoke 
the old grant, it makes a new grant of a sub* 
sidiary nature to it (ar), dependent upon the cir- 
cumstances which have called for it. 
Cases where In this latter order of cases the court, as a 

the first flrrsmt 

is not re- substitutc for rcvocatiou, (with one exception.) 

vokedbut , i 

impounded, ordcrs the old grant to be impounded and kept 
in the registry until the condition of the new 
grant shall, if ever, be fulfilled. 

Impounding If a solc cxccutor bccomcs a lunatic, or of 

dispensed i • i i 

vith. unsound mmd, the court will make a new grant 

to the committee of his estate (if there be one) 
for his use and benefit, until he shall become of 
sound mind. 

So, also, if a sole administrator becomes of 



{t) Harris and Wiggins v. Milhum, 2 Hagg. E. B. 62. But 
in the Rev. James Curry, deceased, 5 Notes of Cases, p. 54, 
under nearly similar circumstances, the court refused to grant 
a probate caterorum, 

(u) Lopez v. Hartley, 7 Notes of Cases, p. 32, Supp. 

(x) L. Crump, 3 PhilL 499« 
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unsound mind, the court will make a similar 
grant to his committee. 

In both these cases the old grant remains at impounding 
large, and is not required to be impounded. 
But in the first case, (t. e., of the executor,) if 
there be no committee, the court will make a 
new grant to the residuary legatee named in the 
will, of which the executor has taken probate, for 
the use and benefit of the executor until he shall 
become of sound mind. 

Where administration was granted to the in- 
testate's widow, who subsequently became of 
unsound mind, the court made a new grant to 
the intestate's son for the use and benefit of the 
administratrix, until she should become of sound 
mind (y). 

Upon this authority it may be presumed, that 
in a case where the administrator, being one of 
the next of kin, has become of unsound mind, 
the court would make a new grant to another 
next of kin for his use. Sec. And it may also 
be presumed, in a case where the administrator 
is the sole next of kin, the court would make 
the new grant upon the same principle to a 
person entitled in distribution to the intestate's 
estate. 

In these last-mentioned cases the court, by 
an innovation in practice now of some years' 
standing, does not revoke the grant, but directs 
it to be impounded in the registry during the 

(y) Henry Bineket, I Curt. 286. 
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grantee's incapacity to make a legal use of it, 
the intention being, that on bis recovery it 
should be redelivered to him to make what use 
of it he can. But there seems to be an anomaly 
here, for the first grant being unrevoked remains 
valid, and the impounding of it can have no 
other effect than to prevent its coming into the 
hands of unauthorized or fraudulent persons. 
And in the instance which we have mentioned, 
where this impounding is dispensed with, a fur- 
ther anomaly is presented, viz., of two grants 
of the effects of the same deceased person cir- 
culating in the world at the same time. 

We have spoken of these subsidiary grants as 
being made in the general form. But in a case 
judicially directed, the court, on a surviving 
executor becoming imbecile, granted to the re- 
siduary legatee for life administration, (with the 
will annexed,) limited to the receipts of the di- 
vidends and interest due and to grow due upon 
certain government securities which constituted 
the deceased's residuary estate, for the use and 
benefit of the executor until he should become 
of sound mind (z). 

(z) L, Crump, 3 Phill. 497. 
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An Act to amend the Law relating to Probates 
and Letters of Administration in England. 

[26th August, 1857.] 

** Whereas it is expedient that all jurisdiction in 
relation to the grant and revocation of probates of 
wills and letters of administration in England should 
be exercised, in the name of her majesty, by one 
court :" be it enacted by the queen's most excellent 
majesty, by and with the advice and consent of the 
lords spiritual and temporal, and commons, in this 
present parliament assembled, and by the authority 
of the same, as follows : 

I. This act (except where otherwise specially commence- 
provided) shall come into operation on such day, ™®°* ^^ *®^* 
not sooner than the first day of January one thousand 

eight hundred and fifty-eight, as her majesty shall 
by order in council appoint, provided that such 
order shall be made one month at least previously 
to the day so to be appointed. 

II. In the construction of this act, unless the interpreta- 
context be inconsistent with the meaning hereby *ionof ♦^nns. 
assigned — 

** Will" shall comprehend " testament," and 
all other testamentary instruments of which 
probate may now be granted : 

" Administration" shall comprehend all letters 
of administration of the effects of deceased 
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persons, whether with or without the 
will annexed, and whether granted for 
genera], special, or limited purposes : 

** Matters and causes testamentary^' shall com- 
prehend all matters and causes relating to 
the grant and revocation of probate of 
wills or of administration : 

" Common form business" shall mean the 
business of obtaining probate and adminis- 
tration where there is no contention as to 
the right thereto, including the passing 
of probates and administrations through 
the court of probate in contentious cases 
when the contest is terminated, and all 
business of a non-contentious nature to 
be taken in the court in matters of testacy 
and intestacy, not being proceedings in 
any suit, and also the business of lodging 
caveats against the grant of probate or 
administration. 

III. The voluntary and contentious jurisdiction 
and authority of all ecclesiastical^ royal peculiar, 
peculiar, manorial, and other courts and persons in 
England now having jurisdiction or authority to 
grant or revoke probate of wills or letters of ad- 
ministration of the effects of deceased persons, shall 
in respect of such matters absolutely cease ; and no 
jurisdiction or authority in relation to any matters or 
causes testamentary, or to any matter arising out 
of or connected with the grant or revocation of 
probate or administration, shall belong to or be 
exercised by any such court or person. 

IV. The voluntary and contentious jurisdiction 
and authority in relation to the granting or revoking 
probate of wills and letters of administration of the 
effects of deceased persons now vested in or which 
can be exercised by any court or person in England^ 
together with full authority to hear and determine 
all questions relating to matters and causes testa- 
mentary, shall belong to and be vested in her 
majesty, and shall, except as hereinafter is men- 
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tioned, be exercised in the name of her majesty in 
a court to be called the court of probate, and to 
hold its ordinary sittings and to have its principal 
registry at such place or places in London or 
Middlesex as her majesty in council shall from time 
to time appoint. 

V. There shall be one judge of her majesty's Power to 
court of probate; and it shall be lawful for her ^f.^'Jf„Va 
majesty from time to time, by letters patent under judge of the 
the great seal of the united kingdom, to appoint probau^ 

a person, being or having been an advocate of ten 
years' standing, or a barrister-at-law of fifteen years' 
standing, to be such judge. 

VI. The judge of the court of probate shall hold Judge's 
his ofBce during good behaviour, provided that it^rr^"' 
shall be lawful for her majesty to remove any such 
judge from his oiBce upon an address of both 
houses of parliament. 

VII. Every judge of the court of probate shall. Judge before 
before executing any of the duties of his office, take take^fhe^foi- 
the following oath, which the lord chancellor or the lowing oath. 
master of the rolls for the time being is hereby 
respectively authorized and required to administer : 

** I A. B. do solemnly and sincerely promise and 
swear, that I will duly and faithfully, and to the'best 
of my skill and power, execute the office of judge 
of the court of probate. 

" So help me GOD." 

VIII. The judge shall have rank and precedence Rank and 
with the puisne judges of her majesty's superior Jpj^udge,*'^ 
courts of common law at Westminster according to who shall ap- 
the date of his appointment, and he shall have a S^ntary 
secretary and usher, to be from time to time aud usher. 
appointed and removed by him at his pleasure. 

IX. There shall be paid to the judge the net Saiariee of 
yearly salary of four thousand pounds, and to his {^Ind^^^^ 
secretary the net yearly salary of three hundred usher. 
pounds, and to his usher the net yearly salary of 

one hundred and fifly pounds. 

X. Upon the next vacancy in the office of judge Judge of 
of the high court of admiralty of England it shall be probatfto 

l2 
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lawful'for her majesty, if she so think fit, to appoint 
the person then being judge of the court of probate 
to be also judge of the said court of admiralty, or in 
case the office of judge of the court of probate 
become vacant before the office of judge of the court 
of admiralty, the judge of the court of admiralty 
may, with his consent, be appointed to and hold also 
the office of judge of the court of probate, and after- 
the union of the said two offices they shall be 
thenceforth held by the same person. 

XI. From and after the union under this act of 
the two offices of judge of the court of probate and 
judge of the court of admiralty in the same person, 
the said yearly salary of four thousand pounds 
payable under this act shall be increased to five 
thousand pounds, and the salary now payable to the 
judge of the court of admiralty shall cease. 

All. Her majesty, by letters patent under the 
great seal of the united kingdom, may grant unto 
any person executing the office of judge of her 
majesty's court of probate an anpuity, not exceeding 
two thousand pounds, or if such person be also 
executing the office of judge of the said court of 
admiralty, not exceeding three thousand 6ve hundred 
pountls, to commence immediately after the day 
when the person to whom such annuity shall be 
granted shall resign the said office or offices, and to 
continue during his natural life ; provided that her 
majesty may, in and by such letters patent, limit 
the duration of payment of such annuity, or any part 
thereof, to such periods of time during the natural 
life of such person in which he shall not exercise 
any office of profit under her majesty, so that such 
annuity, together with the salary and profits of such 
other office, shall together not exceed in the whole 
the said sum of two thousand pounds or three 
thousand five hundred pounds, as the case may be : 
provided also, that no annuity granted to any person 
having executed the office of judge under this act, 
except the present judge of the prerogative court, 
ahall be valid unless such person shall have held 
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such office for the period of fifteen years, or have 
held such ofBce and any of the offices of judge in 
any of the superior courts of law or equity or the 
high court of admirahy for periods amounting 
together to fifteen years, or shall be afflicted with 
some permanent inBrmity disabling him from the 
due execution of his office, which shall be distinctly 
recited in the said grant. 

XIII. There shall be established for each of the District le- 
districts specified in schedule (A) to this act, and at eltabulhed* 
the places respectively mentioned in such schedule, a« in sche- 
a public registry attached to and under the control *^®^'^^- 
of the court of probate, hereinafter referred to as 

** the district registry." 

XIV. There shall be three registrars, two record Appoint- 
keepers, and one sealer for the principal registry of J^Jgyg'^f 
the court of probate, and there shall be one district tbe court of 
registrar for each district registry hereinafter referred ^" * *' 

to as the district registrar, and there shall be so many 
clerks and other officers for the court and the 
principal registry as the judge of the court, with the 
sanction of the commissioners of her majesty's 
treasury, may from time to time think fit: provided, 
that if at any time it appear to her majesty in council 
that the duties of the registrars of the principal 
registry of the court of probate can be performed 
by two registrars, it shall be lawful for her majesty 
by order in council to direct that the number of 
registrars for such principal registry be reduced 
accordingly. 

XV. Charles Dyneley, esquire, John Iggulden, As to ap- 
esquire, and William F. Gostling, esquire, the pre- SfThefirst 
sent deputy registrars of the prerogative court of officer* of 
Canterbury, shall, if willing to accept the office, be registry"^* 
the first registrars of the principal registry of the 

court of probate ; Joseph Todd and John Smith, 
the present record keepers of the said prerogative 
court, shall, if willing to accept the office, be the 
first record keepers at the said principal registry ; 
and William John Berry, the present sealer of the 
said prerogative court, shall, if willing to accept 
the office, be the first sealer of the said principal 
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registry ; and George Jarvis Foster, clerk of the 
papers in the said prerogative court, shall, if willing 
to accept the office, be the first clerk of papers at 
the said principal registry. 

XVI. The other clerks and officers now employed 
in the said prerogative court shall be transferred to 
such situations in the court of probate and the prin- 
cipal registry thereof as the lord chancellor may in 
that behalf direct, so that their duties may be such 
as, in the opinion of the said lord chancellor, may be 
as nearly as possible similar to those which they have 
heretofore discharged in the said prerogative court : 
provided always, that no such clerk or other officer 
shall be so transferred whom the said lord chancellor 
shall consider to be from age, infirmity, or other 
cause^ incompetent to the discharge of his duties. 

XVII. The registrar or deputy registrar (as the 
case may be) now executing in person the duties of 
registrar of a diocesan or other court exercising 
testamentary jurisdiction at any place at which a 
district registry is to be established under this act, 
or where there is more than one such registrar or 
deputy registrar so acting such one of them as the 
judge shall select, shall be appointed the first dis- 
trict registrar for such district, save where the 
judge shall consider such registrar or deputy regis- 
trar, or all such registrars or deputy registrars if 
more than one, to be from age, infirmity, or other 
cause incompetent to the discharge of the duties of 
district registrar ; provided that where there is now 
more than one such registrar or deputy registrar 
competent to the discharge of the duties, the judge 
may appoint them or more than one of them to hold 
such onice of district registrar jointly with benefit 
of survivorship. 

XVIII. The registrars, district registrars, and 
other officers of the court of probate, except as 
herein provided, shall be appointed by the judge. 
There shall be paid to the several officers mentioned 
in schedule (B) to this act the several salaries set 
opposite to their respective titles in the same sche- 
dule, and the said district registrars shall, for the 
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perfonnance of their duties under this act, including 
the services of any clerks they may employ, be 
entitled to take in respect of the business in their 
respective district registries such fees as shall be 
fixed as hereinafter provided ; and, except as afore- 
said, there shall be paid to the several clerks and 
other officers appointed under this act such salaries 
or other remunerations as the judge, with the con- 
sent of the commissioners of her majesty's treasury, 
shall from time to time in each case direct. 

XIX. The registrars and district registrars shall Tenure of 
hold their offices during good behaviour, subject to officers. 
be removed by order of the lord chancellor for some 
reasonable cause to be in such order expressed ; and 

the other officers of the court may be removed by 
the judge, with the sanction of the lord chancellor. 

XX. No person shall be appointed a registrar or aiuJiflcation 
district registrar who shall not be or have been an ^irSt^lSH! 

_ o , , ... and district 

advocate, barnster-at-law, proctor, solicitor, or at- registnri. 
torney-at-law, unless at the time of the passing of 
this act he is performing in person the duties of re- 
gistrar or deputy registrar of some ecclesiastical 
court in England, or is acting as articled clerk or 
paid clerk to a proctor in Doctors Commons, or as 
officer or clerk in the office of the said prerogative 
court, or of the prerogative court of York, or of any 
diocesan court. 

XXL All registrars, district registrars, officers. Officers of 
and clerks of the court of probate shall execute exISS^ *** 
their respective offices in person and not by deputy ; their offices 
and no registrar of the principal registry of the „ p®"°°- 

® «? ^1 1 * • .u • • 1 Registrars, 

court, nor any officer or clerk in the principal re- &c!, not to 
gistry thereof, shall during the time of his holding f'* " proc- 

o , -^ /« J. , • i- 1 . jOtors, &c. 

such oiface directly or indirectly practise as an ad- 
vocate, barrister, proctor, solicitor, or attorney, or 
receive or participate in the fees of any other per- 
son so practising. 

XXil. The judge shall cause to be made seals Power to 
for the court of probate, that is to say, one seal to {.^[uf J J^^is 
be used in its principal registry, and separate seals of the court 
to be used in the several district registries, and may v^dedf'^ 
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cause the same respectively from time to time to be 
broken, altered, and renewed at his discretion ; and 
all probates^ letters of administration, orders, and 
other instruments, and exempli Geations and copies 
thereof, respectively, purporting to be sealed with 
any seal of the court of probate, shall in all parts of 
the united kingdom be received in evidence with- 
out further proof thereof. 

XXIII. The court of probate shall be a court of 
record, and such court shall have the same powers, 
and its grants and orders shall have the same effect 
throughout all England, and in relation to the per* 
sonal estate in all parts of England of deceased 
persons, as the prerogative court of the archbishop 
of Canterbury and its grants and orders respectively 
now have in the province of Canterbury, or in the 
parts of such province within its jurisdiction, and in 
relation to those matters and causes testamentary 
and those effects of deceased persons which are 
within the jurisdiction of the said prerogative court ; 
and all duties which, by statute, or otherwise, are 
imposed on or should be performed by ordinaries 
generally, or on or by the said prerogative court, in 
respect of probates, administrations, or matters or 
causes testamentary within their respective juris- 
dictions, shall be performed by the court of probate ; 
provided that no suits for legacies, or suits for the 
distribution of residues, shall be entertained by the 
court, or by any court or person whose jurisdiction 
as to matters and causes testamentary is hereby 
abolished. 

XXIV. The court of probate may require the 
attendance of any party in person, or of any person 
whom it may think fit to examine or cause to be 
examined in any suit or other proceeding in respect 
of matters or causes testamentary, and may examine 
or cause to be examined upon oath or affirmation, 
as the case may require, parties and Tvitnesses by 
word of mouth, and may, either before or after or 
with or without such examination, cause them or 
any of them to be examined on interrogatories. 
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or receive their or any of their affidavits or solemn 
affirmations, as the case may be ; and the court may a« to pro- 
by writ require such attendance, and order to be dSSl^fcc^ 
produced before itself or otherwise any deeds, evi« 
dences, or writings, in the same form, or nearly 
as may be, as that in which a writ of subpoena ad 
testificandum, or of subpoena duces tecum, is now 
issued by any of her majesty's superior courts of 
law at Westminster ; and every person disobeying 
any such writ shall be considered as in contempt of 
the court, and also be liable to forfeit a sum not 
exceeding one hundred pounds. 

XXV. The court of probate shall have the like Powen of 
powers, jurisdiction, and authority for enforcing enforce" '° 
the attendance of persons required by it as afore- orders. 
said, and for punishing persons failing, neglecting, or 
refusing to produce deeds, evidences, or writings, or 
refusing to appear or to be sworn, or make affirma- 
tion or declaration, or to give evidence, or guilty of 
contempt, and generally for enforcing all orders, 
decrees, and judgments made or given by the court 

under this act, and otherwise m relation to the 
matters to be inquired into and done by or under 
the orders of the court under this act, as are by law 
vested in the high court of chancery for such pur- 
poses in relation to any suit or matter depending 
in such court. 

XXVI. The court of probate may, on motion or Order to 
petition, or otherwise, in a summary way, whether FnJtrument^ 
any suit or other proceeding shall or shall not be purporting 
pending in the court with respect to any probate or tamenfary. 
administration, order any person to produce and 

bring into the principal or any district registry, or 
otherwise as the court may direct, any paper or 
writing being or purporting to be testamentary, 
which may be shown to be in the possession or 
under the control of such person ; and if it be 
not shown that any such paper or writing is in the 
possession or under the control of such person, but 
it shall appear that there are reasonable grounds for 
believing that he has the knowledge of any such 

l5 
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paper or writing, the court may direct such person 
to attend for the purpose of being examined in open 
court, or upon interrogatories respecting the same, 
and such person shall be bound to answer such 
questions or interrogatories, and, if so ordered, to 
produce and bring in such paper or writing, and 
shall be subject to the like process of contempt in 
case of default in not attending or in not answering 
such questions or interrogatories, or not bringing in 
such paper or writing, as he would have been sub- 
ject to in case he had been a party to a suit in the 
court and had made such default ; and the costs of 
any such motion, petition, or other proceeding shall 
be in the discretion of the court. 
Regifltran, XXVII. The registrars and district registrars shall 
^werto^" respectively have full power to administer oaths; 
administer and all persons who at the commencement of this 
^ '' act shall be acting as surrogates of any ecclesiastical 

Power to court, and any other persons whom the judge shall, 
commit- under the seal of the court, from time to time ap- 
sionersto point, shall respectively have full power to ad- 
oaths, &c. minister oaths and perform such other duties in 
reference to matters and causes testamentary as may 
be assigned to them from time to time by the rules 
and orders under this act ; and the persons so ap- 
pointed shall be styled '* Commissioners of Her 
Majesty's Court of Probate:" provided, that any 
party required to be examined, or any person called 
as a witness or required or desiring to make an 
affidavit or deposition under or for the purposes of 
this act, shall be permitted to make his solemn 
affirmation or declaration instead of being sworn in 
the circumstances and manner in which a person 
called as a witness or desiring to make an affidavit 
or deposition would be permitted so to do under the 
Common Law Procedure Act, 1 854, in cases within 
the provisions of that act ; and any person who shall 
wilfully give false evidence, or who shall wilfully 
swear, affirm, or declare falsely in any affidavit 
or deposition before the court of probate, or before 
any registrar, district registrar, or commissioner of 
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the court, shall be liable to the penalties and conse- 
quences of wilful and corrupt perjury. 

XXVIII. If any person forge the signature of penalty on 
any reiristrar, district registrar or commissioner for forK*"? or 

^ 1 • ® I /. ° i. . 1^1 counterfeit- 

taking oaths, or forge or counterfeit any seal of the ing teals or 

court of probate, or knowingly use or concur in o^J^ °^ 
using any such forged or counterfeit signature or 
seal, or tender in evidence any document with a 
false or counterfeit signature of such registrar, dis- 
trict registrar, or commissioner, or with a false or 
counterfeit seal, knowing the same signature or seal 
to be false or counterfeit, every such person shall be 
guilty of felony, and shall upon conviction be liable 
to penal servitude for the term of his life or any 
term not less than seven years, or to imprisonment 
for any term not exceeding three years, with or 
without hard labour. 

XXIX. The practice of the court of probate Practice of 
shall, except where otherwise provided by this act, *^« court. 
or by the rules or orders to be from time to time 

made under this act, be, so far as the circumstances 
of the case will admit, according to the present prac- 
tice in the prerogative court. 

XXX. And to the intent and end that the pro- Rules and 
cedure and practice of the court may be of the ^ad"for ^* 
most simple and expeditious character, it shall be regulating 
lawful for the lord chancellor, at any time after the 2Se^Srthe 
passing of this act, with the advice and assistance of court, 
the lord chief justice of the court of queen's bench, 

or any one of the judges of the superior courts of 
law to be by such chief justice named in that behalf, 
and of the judge of the said prerogative court, to 
make rules and orders, to take effect when this act 
shall come into operation, for regulating the pro- 
cedure and practice of the court, and the duties of 
the registrars, district registrars, and other officers 
thereof, and for determining what shall be deemed 
contentious and what shall be deemed non-conten- 
tious business, and, subject to the express provisions 
of this act, for fixing and regulating the time and 
manner of appealing from the decisions of the said 
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court, and generally for carrying the provisions of 
this act into effect ; and after the time when this 
act shall come into operation it shall be lawful for 
the judge of the court of probate from time to time* 
with the concurrence of the lord chancellor and the 
said lord chief justice, or any one of the judges of 
the superior courts of law to be by such chief 
justice named in this behalf, to repeal, amend, 
add to, or alter any such rules and orders as to 
him, with such concurrence as aforesaid, may seem 
fit. 

XXXI. Subject to the regulations to be esta- 
blished by such rules and orders as aforesaid, the 
witnesses, and where necessary the parties, in all 
contentious matters where their attendance can be 
had^ shall be examined orally by or before the judge 
in open court : provided always, that, subject to any 
such regulations as aforesaid, the parties shall be 
at liberty to verify their respective cases, in whole 
or in part, by affidavit, but so that the deponent in 
every such affidavit shall, on the application of the 
opposite party, be subject to be cross-examined by 
or on behalf of such opposite party orally in open 
court as aforesaid, and after such cross-examination 
may be re-examined orally in open court as afore- 
said by or on behalf of the party by whom such 
affidavit was filed. 

XXXII. Provided, that where a witness in any 
such matter is out of the jurisdiction of the court, 
or where, by reason of his illness or otherwise, the 
court shall not think fit to enforce the attendance of 
the witness in open court, it shall be lawful for the 
court to order a commission to issue for the exami- 
nation of such witness on oath, upon interrogatories 
or otherwise, or if the witness be within the juris- 
diction of the court to order the examination of such 
witness on oath, upon interrogatories or otherwise, 
before any officer of the said court, or other person 
to be named in such order for the purpose ; and all 
the powers given to the courts of law at Westminster 
by the acts of the thirteenth year of king George the 
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tliird, chapter sixty-three, and of the first year of 
king William the fourth, chapter twenty-two, for 
enabling the courts of law at Westminster to 
issue commissions and give orders for the exami- 
nation of witnesses in actions depending in such 
courts, and to enforce such examination, and all the 
provisions of the said acts, and of any other acts for 
enforcing or otherwise applicable to such exami- 
nation, and the witnesses examined, shall extend 
and be applicable to the said court of probate and to 
the examination of witnesses under the commissions 
and orders of the said court, and to the witnesses 
examined, as if such court were one of the courts of 
law at Westminster, and the matter before it were 
an action pending in such court. 

XXXin. The rules of evidence observed in theRuiMof 
superior courts of common law at Westminster shall common law 
be applicable to and observed in the trial of all courts to be 
questions of fact in the court of probate. 

XXXIV^ It shall be lawful for the judge of the common law 
court of probate to sit, with the assistance of any iit, on"re^^ 
judge or judges of any of the superior courts of law f^f"*°C 
at Westminster, who, upon the request of the judge court. ° 
of the court of probate, may find it convenient to 
attend for that purpose. 

XXXV. It shall be lawful for the court of pro- Coutmay 
bate to cause any question of fact arising in any suit tionsTof^^t 
or proceeding under this act to be tried by a special to be tried 
or common jury before the court itself, or by means beforeUseif, 
of an issue to be directed to any of the superior ?' direct an 

r, 1 • 1 issue to a 

courts of common law, m the same manner as an court of 
issue may now be directed by the court of chancery, ^^• 
and such question shall be so tried by a jury in any 
case where an heir-at-law, cited or otherwise made 
party to the suit or proceeding, makes application 
to the court of probate for that purpose ; and in any 
other case where all the parties to the suit or pro- 
ceeding concur in such an application, and where 
any party or parties other than such heir-at-law make 
a like application (the other party or parties not 
concurring therein;, and the court shall refuse to 
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cause such question to be tried by a jury, such 
refusal of the court shaU be subject to appeal as 
herein provided. 

XXXVI. When the court shall order a question 
of fact to be tried before itself by a jury, the court 
may make all such rules and orders upon the sheriff 
or any other person for procuring the attendance of 
a special or common jury for the trial of such ques- 
tion as may now be made by any of the superior 
courts of common law at Westminster, and may also 
make any other orders which to such court may 
seem requisite ; and every such jury shall consist of 
persons possessing the qualifications, and shall be 
struck, summoned, balloted for, and called in like 
manner as if such jury were a jury for the trial of 
any cause in any of the said superior courts ; and 
every juryman so summoned shall be entitled to the 
same rights, and subject to the same duties and 
liabilities, as if he had been duly summoned for the 
trial of any such cause in any of the said superior 
courts; and every party to any such proceeding 
shall be entitled to the same rights as to challenge 
and otherwise as if he were a party to any such 
cause ; and generally for all purposes of or auxiliary 
to the trial of questions of fact by a jury before the 
court itself, and in respect of new trials thereof, and 
also for all purposes in relation to or consequential 
upon the direction of issues, the court of probate 
shall have the same jurisdiction, powers, and 
authority in all respects as belong to any superior 
court of common law, or to any judge thereof, or to 
the high court of chancery, or any judge thereof, for 
the like purposes. 

XXXVII. When any such question shall be so 
ordered to be tried by a jury before the court itself, 
such question shall be reduced into writing in such 
form as the court shall direct, and at the trial the 
jury shall be sworn to try the said question, and a 
true verdict to give thereon according to the evi- 
dence ; and upon every such trial the court of pro- 
bate shall have the same powers, jurisdiction, and 
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authority as belong to any judge of any of tbe said tuthocity m 
superior courts sitting at nisi prius. n^^prius! 

XXXVIJI. Where the court of probate directs court may 
an issue, it shall be lawful for such court to direct 211^^7^11" 
such issue to be tried either before a judge of assise be tried. 
in any county or at the sittings for the trial of causes 
in London or Middlesex^ and either by a special or 
common jury^ in like manner as is now done by the 
court of chancery. 

XXXIX. Any person considering himself ag- Appeal to 
grieved by any final or interlocutory decree or order of"io^|* 
of the court of probate may appeal therefrom to the 
house of lords : provided always, that no appeal 
from any interlocutory order of the court of pro- 
bate shall be made without leave of the court of 
probate first obtained, but on the hearing of an 
appeal from any final decree all interlocutory orders 
complained of shall be considered as under appeal 
as well as the final decree. 

XL. All persons who at the time of the passing Advocates 
of this act have been admitted advocates in any of ^{[^^ 
tbe ecclesiastical courts shall be entitled to practise 
as advocates or counsel in all matters and causes 
whatsoever in the court of probate ; and all Serjeants Banisters 
and barristers-at-law shall be entitled to practise as i^^conten-'^ 
advocates or counsel in all contentious matters and ^^^ causes, 
causes in the said court ; and such persons who have 
been so admitted advocates and seijeants and bar- 
risters-at-law shall have respectively the same rank 
and precedence which they now have before the 
judicial committee of the privy council, unless and 
until her majesty shall otherwise order. 

XLL All persons who at the time of the passing Adyocates 
of this act have been admitted as advocates as afore- ^H^^as' 
said shall be entitled to practise as counsel in any banisters. 
of her majesty's courts of law or equity in England, 
with the same eligibility to appointments, under 
acts of parliament or otherwise, as if they had 
respectively been duly called to the degree of bar- 
rister-at-law on the days on which they respectively 
were so admitted as advocates, and with the same 
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rank and precedence which they now have before 
the said judicial committee^ unless and until her 
majesty shall otherwise order. 
admitted to XLII. Every person who at the time of the pass- 
practise, ing of this act is actually admitted and practising as 
a proctor in the courts in Doctors Commons, or in 
the prerogative court of York, or in any diocesan 
court, or in any archidiaconal court, having pre- 
viously duly served under articles of clerkship either 
to an attorney or proctor, may, upon his application, 
at any time within one year after the passing of this 
act| be admitted a proctor of the court of probate, 
without payment of any fee or stamp duty. 
Admission of XLII I. Every person who at the time of the 
^pTu». commeDcement of this act is acting as registrar or 
as solicitors, deputy registrar of any ecclesiastical court, or is 
actually admitted and practising as a proctor in the 
courts in Doctors Commons, or in any ecclesiastical 
court in England or Wales, may, within one year 
after the passing of this act, be admitted, without 
the payment of any stamp duty, fee, charge or 
gratuity whatsoever, as a solicitor of the high court 
of chancery upon the production of his appointment 
or admission as such registrar, deputy registrar, or 
proctor, or an official certificate thereof; and upon 
the production of an official certificate that such 
appointment or admission continued in force at the 
time of the passing of this act, and upon signing the 
roll of solicitors of the high court of chancery, but 
not otherwise, such person shall be entitled to be 
admitted as a solicitor of such court, and to be 
afterwards in like manner admitted and enrolled as 
an attorney of her majesty's superior courts. 
A^iBiionot XLIV. Every person who at the- time of the 

articled "^ /.*^i • i i • n 

clerks to Commencement of this act has served or is actually 
soUcitOTs" serving as an articled clerk to a proctor entitled to 
take such articled clerk, and who has not been ad- 
mitted as a proctor, shall be entitled to be admitted as 
a solicitor of the high court of chancery, in the same 
manner, and subject to the same rules and regula- 
tions, and upon the sanie conditions as if he had 



20 & 21 VicTORiiE, €• 77. 217 

before the commencement of this act been articled 
to a solicitor or to an attorney-at-law ; and such 
admission shall entitle such articled clerk so ad- 
mitted as a solicitor to be afterwards in like manner 
admitted and enrolled as an attorney of her majesty's 
superior courts: provided, that if any such proctor 
to whom any such clerk is now articled shall retire 
from practice after the passing of this act, he shall 
and is hereby required to transfer such articled 
clerk to some other proctor, or to a solicitor, or to 
an attorney-at-law, for the unexpired term of his 
articles of clerkship ; provided that the court shall 
at any time have the same power to transfer such 
clerk, during the unexpired term of his articles of 
clerkship, to any other proctor, or to a solicitor, or 
to an attorney-at-law, as the judge of the preroga- 
tive court now has in respect to clerks articled to 
proctors practising in the court of arches. 

XLV. All solicitors and attorn ies-at-law may Pnctition- 
practise in the court of probate, and the laws and «"• 
statutes now in force concerning solicitors and at- 
tornies shall extend to solicitors and attornies prac- 
tising in the said court ; and the commissioners for 
taking oaths in the high court of chancery shall be 
commissioners for taking oaths in the court of pro- 
bate. 

XLVI. Probate of a will or letters of administra- Probates and 
tion may, upon application for that purpose to the Jio^maybe 
district registry, be granted in common form by the granted in 
district registrar in the name of the court of probate fo^™ y° 
and under the seal appointed to be used in such dis- district 
trict registry, if it shall appear by affidavit of the if ^i?*!^' 
person or some or one of the persons applying for *|^".^y 
the same that the testator or intestate, as the case that the 
may be, at the time of his death had a fixed place of ^*^^' *°- 
abode within the district in which the application is place of 
made, such place of abode being stated in the affi- ^^®^^- 
davit, and such probate or letters of administration 
shall have effect over the personal estate of the de- 
ceased in all parts of England accordingly. 

XLVII. Such affidavit shall be conclusive for the Affidavit 



218 



APfEHDIX. 



to be concln- 
■iTe for 
authorizing 
gnmt of pro- 
bate. 



District re- 
gifltian not 
to make 
grants where 
there is con- 
tentioU) ftc. 



As to trans- 
mission of 
notice of 
application 
for grants of 
probate, &c. 
to district 
registrar. 



purpose of authorizing the grant, by the district 
registrar, of probate or administration ; and no such 
grant of probate or administration shall be liable to 
be recalled, revoked, or otherwise impeached by 
reason that the testator or intestate had no fixed 
place of abode within the district at the time of his 
death ; and every probate and administration granted 
by any such district registrar shall effectually dis- 
charge and protect all persons paying to or dealing 
with any executor or administrator thereunder, not- 
withstanding the want of or defect in such affidavit, 
as is hereby required. 

XL VII I. The district registrar shall not grant 
probate or administration in any case in which 
there is contention as to the grant until such con- 
tention is terminated or disposed of by decree or 
otherwise, or in which it otherwise appears to him 
that probate or administration ought not to be 
granted in common form. 

XLIX. Notice- of every application to any dis- 
trict registrar for the grant of probate or administra- 
tion shall be transmitted by such district registrar to 
the registrars of the principal registry by the next 
post after such application shall have been made ; and 
such notice shall specify the name and description, 
or addition (if any), of the testator or intestate, the 
time of his death, and the place of his abode at his 
decease, as stated in the affidavit made in support 
of such application, and the name of the person by 
whom the application has been made, and such 
other particulars as may be directed by rules or 
orders under this act ; and no probate or adminis« 
tration shall be granted in pursuance of such appli- 
cation until such district registrar shall have received 
a certificate, under the hand of one of the registrars 
of the principal registry, that no other application 
appears to have been made in respect of the goods 
of the same deceased person, which certificate the 
said registrar of the principal registry shall forward 
as soon as may be to the district registrar ; all such 
notices in respect of applications in the district 
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registries shall be filed and kept in the principal 
registry, and the registrars of the principal registry 
shall, with reference to every such notice, examine 
all notices of such applications which may have been 
received from the several other district registries, 
and the applications which may have been made for 
grants of probate or administration at the principal 
registry, so far as it may appear necessary to ascer- 
tain whether or no application for probate or 
administration, in respect of the goods of the same 
deceased person, may have been made in more than 
one registry, and shall communicate with the district 
registrars as occasion may require in relation to such 
applications. 

L. In every case where it appears to a district District re- 
registrar that it is doubtful whether the probate or SiVS doubt 
letters of administration which may be applied for m to gnmt 
should or should not be granted, or where any dlre^fo^^of 
question arises in relation to the grant, or appli- the judge. 
cation for the grant, of any probate or administra- 
tion, the district registrar shall transmit a statement 
of the matter in question to the registrars of the 
court of probate, who shall obtain the directions of 
the judge in relation thereto, and the judge may 
direct the district registrar to proceed in the matter 
of the application according to such instructions as 
to the judge may seem necessary, or may forbid any 
further proceeding by the district registrar in rela- 
tion to the matter of such application, leaving the 
party applying for the grant in question to make 
application to the court of probate through its 
principal registry, or, if the case be within its juris- 
diction, to a county court. 

LI. On the first Thursday of every month, or District 
oftener if required by any rules or orders to be JS^^JJi^ 
made in that behalf, every district registrar shall lists of 
transmit to the registrars of the principal registry a SdmfnStral* 
list, in such form and containing such particulars as tions, md 
may be from time to time required by the court of ^fisf 
probate, or by any rules or orders under this act, of 
the grants of probate and administration made by such 
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district registrar up to the last preceding Saturday, 
and not included in a previous return, and also a 
copy, certified by the district registrar to be a correct 
copy, of every will to which any such probate or 
administration relates. 

LI I. Every district registrar shall file and pre- 
serve all original wills of which probate or letters of 
adnoinistration with the will annexed may be granted 
by him, in the public registry of the district, subject 
to such regulations as the judge of the court of pro- 
bate may from time to time make in relation to the 
due preservation thereof, and the convenient inspec- 
tion of the same. 

LIII. Caveats against the grant of probates or 
administrations may be lodged in the principal re- 
gistry or in any district registry, and (subject to any 
rules or orders under this act) the practice and pro- 
cedure under such caveats in the court of probate 
shall, as near as may be, correspond with the practice 
and procedure under caveats now in use in the 
prerogative court of Canterbury ; and immediately 
upon a caveat being lodged in any district registry, 
the district registrar shall send a copy thereof to 
the registrars to be entered among the caveats in the 
principal registry ; and immediately upon a caveat 
being entered in the principal registry, notice thereof 
shall be given to the district registrar of the district, 
if any,. in which it is alleged the deceased resided at 
the time of his decease, and to any other district 
registrar to whom it may appear to the registrar of 
the principal registry expedient to transmit the 
same. 

LIV. Where it shall appear by affidavit of the 
person or some or one of the persons applying for 
probate or letters of administration that the testator 
or intestate had at the time of his death his fixed 
place of abode in one of the districts specified in 
schedule (A) to this act, and that the personal 
estate in rtspect of which such probate or letters of 
administration should be granted under this act, 
exclusive of what the deceased shall have been pos- 
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sessed of or entitled to as a trustee, and not bene* 
ficially, but witbout deducting anything on account 
of the debts due and owing from the deceased, is 
under the value of two hundred pounds, and that the 
deceased at the time of his death was not seised or 
entitled bene6cially of or to any real estate, or that 
the value of the real estate of or to which he was 
seised or entitled beneficially at the time of his 
death was under the value of three hundred pounds, 
the judge of the county court having jurisdiction in 
the place in which it shall be sworn that the deceased 
had at the time of his death his fixed place of abode 
shall have the contentious jurisdiction and authority 
of the court of probate in respect of questions as to 
the grant and revocation of probate of the will or 
letters of administration of the effects of such 
deceased person, in case there be any contention in 
relation thereto. 

LV. On a decree being made by a judge of a Registrar of 
county court for the grant or revocation of a probate ^{JJ? i[o 
or administration in any such cause, the retristrar of transmit 
the county court shall transmit to the district decree for ° 
registrar of the district in which it shall have been v^^ or 
sworn that the deceased had at the time of his of probate, 
decease his fixed place of abode a certificate under 
the seal of the county court of such decree having 
been made, and thereupon on the application of the 
party or parties in favour of whom such decree 
shall have been made, a probate or adminis- 
tration in compliance with such decree shall be 
issued from such district registry ; or, as the case 
may require, the probate or letters of administration 
theretofore granted shall be recalled or varied by the 
district registrar according to the effect of sucb 
decree. 

LVI. The judge of any county court before The judge of 
whom any disputed question shall be raised relating ^urt^^to^S- 
to matters and causes testamentary under this act cide causes 
shall, subject to the rules and orders under this jl^dgm^to^ 
act, have all the jurisdiction, power, and authority as in other 
to decide the same and enforce judgment therein, ^^^'' 
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and to enforce orders in relation thereto, as if the 
same had been an ordinary action in the county 
court. 

LVII. The affidavit as to the place of abode and 

state of the property of a testator or intestate which 

county court ig to ffive Contentions jurisdiction to the judge of a 

junsdiction ® -t A • • • ° i n 

to be conciu- county court under the previous provisions shall, 
dilprov^d" except as hereinafter provided, be conclusive for 
whUethe the purpose of authorizing the exercise of such 
pending^ jurisdiction, and the grant or revocation of probate 
or administration in compliance with the decree of 
such judge ; and no such grant of probate or ad- 
ministration shall be liable to be recalled, revoked, 
or otherwise impeached by reason that the testator 
or intestate had no fixed place of abode within the 
jurisdiction of such judge or within any of the said 
districts at the time of his death, or by reason that 
the personal estate sworn to be under the value of 
two hundred pounds did in fact amount to or ex- 
ceed that value, or that the value of the real estate 
of or to which the deceased was seised or entitled 
beneficially at the time of his death amounted to or 
exceeded three hundred pounds : provided, that 
where it shall be shown to the judge of a county 
court before whom any matter is pending under this 
act that the place of abode or state of the property 
of the testator or intestate in respect of whose will 
or estate he may have been applied to for grant or 
revocation of probate or administration has not been 
correctly stated in the affidavit, and if correctly 
stated would not have authorized him to exercise 
such contentious jurisdiction, he shall stay all fur- 
ther proceedings in his court in the matter, leaving 
any party to apply to the court of probate for such 
grant or revocation, and making such order as to 
the costs of the proceedings before him as he may 
think just. 
As to ap- LVIII. Any party who shall be dissatisfied with 

Jounty^**"^ the determination of the judge of the county court 
court. in point of law, or upon the admission or rejection 

of any evidence in any matter or cause under this 
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act, may appeal from the same to the court of pro- 
bate, in such manner and subject to such regula- 
tions as may be provided by the rules and orders 
to be made under this act, and the decision of the 
court of probate on such appeal shall be final. 

LIX. It shall not be obligatory on any person to Not obiiga- 
apply for probate or administration to any district fo7probate!^ 
registry, or through any county court, but in every &c. todis-' 
case such application may be made through the^eaOT^^* 
principal resistry of the court of probate wherever county 

Ii- ^^^ •* *A -.*.*!- *• /• !-• court, but 

the testator or mtestate may at the time of his may in every 
death have had his fixed place of abode : provided, f"« *** ""f^® 

, , . F ^ , J^ ^ > to court of 

that where in any contentious matter arising out of probate. 
any such application it is shown to the court of 
probate that the state of the property and place of 
abode of the deceased were such as to give con- 
tentious jurisdiction to the judge of a county court, 
the court of probate may send the cause to such 
county court, and the judge thereof shall proceed 
therein as if such application and cause had been 
made to and arisen in his court in the first instance. 

LX. For regulating the procedure and practice of Rules and 
the county courts, and the judges, registrars, and JJ^iitSg 
officers thereof, in relation to their jurisdiction and the pro- 
proceedings under this act, rules and orders may county^' 
be from time to time framed, amended, and certi- courts under 
fied by the county court judges appointed for the be*^i^eby 
time beinir to frame rules and orders for resulatinff ti»e judges 

1 • /. 1 .11® o now having 

the practice of the county courts under the act of authoritv 
the session holden in the nineteenth and twentieth ?;fiji!i**^*' 

, purpose^ 

years of her majesty, chapter one hundred and 
eight, and shall be subject to be allowed or dis- 
allowed or altered, and shall be in force from 
the day named for that purpose by the lord chan- 
cellor, as in the said act is provided in relation to 
other rules and orders regulating the practice of the 
same courts ; and for establishing rules and orders 
to be in force when this act comes into operation, 
the power given by this enactment shall be exercised 
as soon as conveniently may be afier the passing 
of this act. 
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wm*3tect- liXI. Where proceedings are taken under this 
ingreai act for proving a will in solemn form, or for re- 
proved in voking the probate of a will, on the ground of the 
solemn form, invalidity thereof, or where in any other contentious 
subject^of B cause or matter under this act the validity of a will 
contentious jg disputed, unless in the several cases aforesaid the 
thehetrand will affects only personal estate, the heir-at-law, 
terestedki ^evisees and other persons having or pretending 
the real interest in the real estate affected by the will shall, 
cfted! ^^ ^ subject to the provisions of this act, and to the rules 
and orders under this act, be cited to see proceed- 
ings, or otherwise summoned in like manner as the 
next of kin or others having or pretending interest 
in the personal estate affected by a will should be 
cited or summoned, and may be permitted to become 
parties, or intervene for their respective interests in 
such real estate, subject to such rules and orders, 
and to the discretion of the court. 
Where the LXII. Where probate of such will is granted 
proved in ^^^^^ ^uch proof in solemn form, or where the validity 
solemn form, of the will is Otherwise declared bv the de6ree or 

or Its validity 1*1 • " <• 

otherwise de- Order m such contentious cause or matter as atore- 
cided on, the g^jj jj^g probate, decree or order respectively shall 

decree of the /» "^i • /? /. n • ^ j"* 1 

court to be enure for the benefit of all persons interested in the 
thSperaoM ^^^* estate affected by such will, and the probate 
interested in copy of such will, or the letters of administration 
estate. ^^^^ ^uch will annexed, or a copy thereof respec- 

tively, stamped with the seal of her majesty's court 
of probate, shall in all courts, and in all suits and 
proceedings afiecting real estate, of whatever tenure, 
(save proceedings by way of appeal under this act, 
or for the revocation of such probate or administra- 
tiouy) be received as conclusive evidence of the 
validity and contents of such will, in like manner as 
a probate is received in evidence in matters relating 
to the personal estate ; and where probate is refused 
or revoked, on the ground of the invalidity of the 
will, or the invalidity of the will is otherwise declared 
by decree or order under this act, such decree or 
order shall enure for the benefit of the heir-at-law 
or other persons against whose interest in real 
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estate snch will might operate, and such will shall 
not he received in evidence in any suit or proceeding 
in relation to real estate, save in any proceeding by 
way of appeal from such decrees or orders. 

LXIII. Nothing herein contained shall make it Heir in cer- 
necessary to cite the heir-at-law or other persons not t^bT 
having or pretending interest in the real estate of a ^^^^t ud 
deceased person, unless it is shown to the court and cited not to 
the court is satisfied that the deceased ''^s at the Jj*J*2jJ 
time of his decease seised of or entitled to or had 
power to appoint by will some real estate beneficially^ 
or in any case where the will propounded or of 
which the validity is in question would not in the 
opinion of the court, though established as to per- 
*sonalty, affect real estate, but in every such case, 
and in any other case in which the court may, with 
reference to the circumstances of the property of the 
deceased or otherwise, think fit, the court may pro- 
ceed without citing the heir or other persons 
interested in real estate provided that the probate, 
decree, or order of the court shall not in any case 
affect the heir or any person in respect of his interest 
in real estate, unless such heir or person has been 
cited or made party to the proceedings, or derives 
title under or through a person so cited or made 
party. 

LXIV. In any action at law or suit in equity, Probate or 
where, according to the existing law, it would be Jf^eevF 
necessary to produce and prove an original will in dence of the 
order to establish a devise or other testamentary JSJcSniSg' 
disposition of or affecting real estate, it shall be law- 'eai estate, 
ful for the party intending to establish in proof such SI vaiidi^ 
devise or other testamentary disposition to jrive to ?' the wm 

- . -lit/* ,°.,i8 put in 

the opposite party, ten days at least before the trial issue. 
or other proceeiling in which the said proof shall be 
intended to be adduced, notice that he mtends at the 
said trial or other proceeding to give in evidence as 
proof of the devise or other testamentary disposition 
the probate of the said will or the letters of adminis- 
tration with the will annexed, or a copy thereof 
stamped with any seal of the court of probate ; and 

M 
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in. every such case such probate ok letters o^ admi- 
QistratioD, or copy thereof respeotivelyi stamped aa 
aforesaid^ shall be sufficient evidence of such will 
and of ita validity and contents^ notwithstanding the 
same, may not have been proved in sdemn form, or 
haye been otherwise declared valid in a contentious 
cause or matter^ as herein provided, unless the party 
receiving such notice shall, within four days after 
such receipt, give notice that he disputes the validity 
of such devise or other testamentary disposition. 

LXV. In every case in which, in any spch action 
or suit, the original will shall be produced and 
proved, it shall be lawful for the court or judge 
before whom auch evidence shall be given to direct 
by which of the parties the costs thereof shall be * 
paid. 

LXVI. There shall be one place of deposit under 
the control of the court of probate, at such place in 
London or Middlesex as her majesty may by order 
ip council direct, in which all the original wills 
brought into the court or of which probate or- 
administration with the will annexed is granted 
under this act in the principal registry thereof, and 
copies of* all wills the originals whereof are to be 
preserved in the district registries, and auch other 
documents as the court may direct, shall be deposited 
and preserved, and. may be inspected under the 
control of the court, and subject to the rules and 
orders under this act. 

LXVII. The judge shall cause to be made from 
time to time in the principal registry of the court of 
probate calendars of the grants of probate and. 
administration in the principal registry, and in the 
several district registries of the court, for such 
periods as the judge may think fit, each such 
calendar to contain a: note of every probate or 
administration with the will annexed granted within 
the period therein specified, and also a note of every 
other administration granted within the sameperiod^ 
such respective notes, setting forth the dates of such 
grants, the registry. in which the granta.were made» 
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the ntmes of the testators and intestatesi the place 
and time of death, the names and descriptions of 
the executors and administrators, and the valne of 
the effects : and the calendars to be so made shall 
be printed as the same are from time to time 
completed. 

LXVIII. The re^strars shall cause a printed Rcci«tnr to 
copy of every calendar to be transmitted through ^7£t^ 
the post or otherwise to each of the district registries, ^|^^ 
and to the office of her majesty's prerogative in offioei. 
Dublin, the office of the commissary of the county 
of Midlothian in Bdinburgh, and such other offices, 
if any, as the court of probate shall from time to 
time by rule or order direct; and every printed 
copy 01 a calendar so transmitted as aforesaid shall 
be kept in the registry or office to which it is 
transmitted, and may be inspected by anv person 
on payment of a fee of one shilling for each search, 
without reference to the number of calendars 
inspected. 

liXIX. An official copy of the whole or any part ontdaioonr 
of a will, or an official certificate of the grant of^^^ 
any letters of administration, may be obtained from mayboob- 
the registry or district registry where the will has '*'"*^ 
been proved or the administration granted, on the 
payment of such fees as shall be fixed for the same 
by the rules and orders under this act. 

LXX. Pending any suit touching the validity of Admioirtm. 
the will of any deceased person, or for obtaining, drau^ 
recallingi or revoking any probate or any grant of 
administration, the court of probate may appoint an 
administrator of the personal estate of such cteceased 
person; and the administrator so appointed shall 
have all the rights and powers of a general adminis- 
trator, other than the right of distributing the 
residue of such personal estate ; and every such 
administrator shall be subject to the immediate 
control of the court, and act under its direction. 

LXXI. It shall be lawfol for the court of probate RMttrw o 
to appoint any administrator appointed as aforesaid pendMte 
or any other person to be receiver of the real estate ^ 

m2 



228 



APPENDIX. 



Remunera- 
tion to ad- 
ministrators 
f>endente 
ite and re- 
ceiTeiB. 



Power as to 
appointment 
of adminis- 
trator. 



38 G. 8, 0. 67, 
extended 
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of any deceased person pending any suit in the court 
touching the validity of any will of such deceased 
person by which his real estate may be affected, 
and such receiver shall have such power to receive 
all rents and pro6ts of such real estate, and such 
powers of letting and managing such real estate, as 
the court may direct. 

LX^II. The court of probate may direct that 
administrators and receivers appointed pending suits 
involving matters and causes testamentary shall 
receive out of the personal and real estate of the 
deceased such reasonable remuneration as the court 
think fit. 

LXXIII. Where a person has died or shall die 
wholly intestate as to his personal estatd, or leaving 
a will affecting personal estate, but without having 
appointed an executor thereof willing and competent 
to take probate, or where the executor shall at the 
time of the death of such person be resident out of 
the United Kingdom of Great Britain and Ireland, 
and it shall appear to the court to be necessary or 
convenient in any such case, by reason of the insol- 
vency of the estate of the deceased, or other special 
circumstances, to appoint some person to be the 
administrator of the personal estate of the deceased, 
or of any part of such personal estate, other than the 
person who if this act had not been passed would 
by law have been entitled to a grant of administra- 
tion of such personal estate, it shall not be obliga- 
tory upon the court to grant administration of the 
personal estate of such deceased person to the person 
who if this act had not passed would by law have 
been entitled to a grant thereof, but it shall be law- 
ful for the court, in its discretion, to appoint such 
person as the court shall think fit to be such admi-' 
nistrator upon his giving such security (if any) as 
the court shall direct, and every such administration 
may be limited as the court shall think fit. 

LXXIV. The provisions of an act passed in the 
thirty- eighth year of his late majesty king George 
the third, chapter eighty-seven, shall apply (in like 
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manner) to all cases where letters of administration 
have been granted, and the person to whom such 
administration shall have been granted shall be out 
of the jurisdiction of her majesty's courts of law 
and equity. 

LXXV. After any grant of administration, no After gnmt 
person shall have power to sue or prosecute any tnSonm!'' 
suit, or otherwise act as executor of the deceased, person to 
as to the personal estate comprised in or affected by to lueaTra 
such grant of administration, until such administra- «zecutor. 
tion shall have been recalled or revoked. 

LXXV I. Where before the revocation of any ReTocation 
temporary administration any proceedings at law or •J^^'JjJJ''^ 
in equity have been commenced by or against any to prejudice 
administrator so appointed, the court in which such ^^^ °' 
proceedings are pending may order that a suggestion 
be made upon the record of the revocation of such 
administration, and of the grant of probate or 
administration which shall have been made conse- 
quent thereupon, and that the proceedings shall be 
continued in the name of the new executor or 
administrator, in like manner as if the proceeding 
had been originally commenced by or against such 
new executor or administrator, but subject to such 
conditions and variations, if any, as such court may 
direct. 

LXXVII. Where any probate or administration Payments 
is revoked under this act, all payments bond fide^^^^^ 
made to any executor or administrator under such ^tei or ad- 
probate or administration, before the revocation to be%aiid.'^ 
thereof, shall be a legal discharge to the person 
making the same ; and the executor or administrator 
who shall have acted under any such revoked pro- 
bate or administration may retain and reimburse 
himself in respect of any payments made by him 
which the person to whom probate or administration 
shall be afterwards granted might have lawfully 
made. 

LXXV III. All persons and corporations making Persons, frc. 
or permitting to be made any payment or transfer ment?]^^~ 
band fide, upon any probate or letters of administra- prob&tes 
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tion granted in respect of the estate of any deceased 
person under the authority of this act, shall be in- 
demnified and protected in so doing, notwithstanding 
any defect or circumstance whatsoever aflfecting the 
validity of such probate or letters of administration. 

LXXIX. Where any person, after the commence- 
ment of this act, renounces probate of the will of 
which he is appointed executor or one of the execu- 
tors, the rights of such .person in respect of the exe- 
cutorship shall wholly cease, and the representation 
to the testator and the administration of his eflfects 
shall and may, without any further renunciation, go, 
devolve, and be committed in like manner as if such 
person had not been appointed executor. 

LXXX. So much of an act passed in the twenty- 
first year of king Henry the eighth, chapter five, 
and of an act passed in the twenty-second and 
twenty-third years of king Charles the second, 
chapter ten, and of an act passed in the first year of 
king James the second, chapter seventeen, as re- 
quires any surety, bond, or other security to be 
taken from a person to whom administration shall 
be committed, shall be repealed. 

LXXXI. Every person to whom any grant of 
administration shall be committed shall give bond to 
the judge of the court of probate to enure for the 
benefit of the judge for the time being, and, if the 
court of probate or (in the case of a grant from the 
district registry) the district registrar shall require, 
with one or more surety or sureties, conditioned Ibr 
duly collectiDg, setting in, and administering the 
personal estate of the deceased, which bond shall be 
in such form as the judge shall from time to time by 
any general or special order direct : provided that 
it shall not be necessary for the solicitor for tbe 
•fiairs of the treasury or the solicitor of the duchy 
of Lancaster applying for or obtaining administration 
to the use or benefit of her majesty to give any such 
bond as aforesaid. 

LXXXI I. Such bond shall be in a penalty of 
double the amount under which the estate and 



effects of the deceased shall be sworn, unless die 
court or district registrar, as the case may be, shall 
in any case think fit to direct the same to be redncedt 
in which case it shall be lawfol for the court or 
district registrar so to do, and the court or district 
r^strar may also direct that more bonds than one 
shall be given, so as to limit the liability of any 
surety to such amount as the court or district 
registrar shall think reasonable. 

LXXXIII. The court may, on application made Po^rwof 
on motion or petition in a summary way, and on JJJJi^J^jna 
being satisfied that the condition of any such bond 
has been broken, order one of the registrars of the 
court to assign the same to some person, to be 
named in such order, and such person, his executors 
or administrators, shall thereupon be entitled to sue 
on the said bond, in his own namci both at law and 
in equity, as if the same had been originally given 
to him instead of to the judge of the court, and 
shall be entitled to recover thereon as trustee for all 
persons interested the full amount recoverable in re- 
spect of any breach of the condition of the said bond. 

LXXXIV. All suits, whether original or by way pending 
of appeal, which at the commencement of this act J^*^^* 
shall be pending in any court in England respecting court of 
any grant of probate or administration, shall be P">^^** 
transferred, with all the proceedings therein, to the 
court of probate, there to be dealt with and decided 
according to the rules and practice of the said court, 
except so far as such court may think it expedient 
to adopt, for the purposes of such transferred suits 
or any of them, the rules or practice of the court in 
which the same shall have been pending, to which 
end the court of probate shall, for the purposes of 
such suits, have all the jurisdiction, power, and 
authority possessed by the court from which such 
suit shall be transferred ; but this enactment shall Not to aroiy 
not apply to proceedings by way of appeal pending ^nSEg ' 
before her majesty in council, which proceedings i>efora hw 
shall be carried on and prosecuted in the same f^SScu, 
manner in all respects as if this act had not passed ; 
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and every person who if this act had not passed 
might have appealed to her majesty in council 
against any proceeding, decree, or sentence of any 
court respecting the grant of any probate or 
administration, may, notwithstanding this act, appeal 
to her majesty in council against such proceeding, 
decree, or sentence : provided also, that her majesty 
in council may remit to the court of probate any 
cause or proceeding pending by way of appeal as 
aforesaid, or to be brought before her majesty in 
council upon appeal as aforesaid, with such directions 
as the justice of the case may require. 

LXXXV. Provided, that if at the commencement 
of this act any cause which would be transferred to 
the court of probate under the enactment herein- 
before contained shall have been heard before any 
judge having jurisdiction in relation to such cause 
before the commencement of this act, and shall be 
standing for judgment, such judge may, at any time 
within six weeks after the commencement of this 
act, give in to one of the registrars of the court a 
written judgment thereon, signed by him, and a 
decree or order, as the case may require, shall be 
drawn up in pursuance of such judgment; and 
every such decree or order shall have the same 
force and effect as if it had been drawn up in pur- 
suance of a judgment of the court of probate on the 
day on which the same shall so be delivered to the 
registrar, and shall be subject to appeal under this 
act. 

LXXXVI. All grants of probates and adminis- 
trations made before the commencement of this act, 
which may be void or voidable by reason only that 
the courts from which respectively the same were 
obtained had not jurisdiction to make such grants, 
shall be as valid as if the same had been obtained 
from courts entitled to make such grants : provided, 
that any such grants of probate or administration 
shall not be made valid by this act when the same 
shall before the commencement of this act have 
been revoked or determined by any court of com- 
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petent jurisdiction to have been void; nor shall this 
act prejudice or affect any proceedings pending at 
the time of the passing of this act in which the 
validity of any such probate or administration shall 
be in question : if the result of such proceeding shall 
be to invalidate the same, such probate or adminis- 
tration shall not be rendered valid by this act ; and 
if such proceedings abate or become defective by 
reason of the death of any party, any person who 
but for this act would have any right by reason of 
the invalidity of such probate or administration shall 
retain such righty^and may commence proceedings 
for enforcing the same within six calendar months 
after the death of such party. 

LXXXVII. Legal grants of probate and ad minis- Probates and 
tration made before the commencement of this act, J^^"***^^ 
and grants of probate and administration made legal before thii 
by this act, shall have the same force and effect as JJ^o^^S 
if they had been granted under this act, but in every Uon. 
such case there shall be due and payable to her 
majesty such further stamp duty, if any, as would 
have been chargeable on any probate or administra- 
tion which but for this act would or ought to have 
been obtained in respect of the personal estate not 
covered by the grant ; and all inventories and 
accounts in respect thereof shall be returnable to 
the court of chancery, and all bonds taken in respect 
thereof may be enforced by or under the authority 
of the court of chancery, at the discretion of the 
court. 

LXXXVIII. Provided that where any probate or Probate or 
administration has been granted before the com- u^q may be 
mencement of this act, and the deceased had personal granted of 
estate in England not within the limits of the juris- Satate not 
diction of the court by which the probate or adminis- ^'^^^ ^^ 
tration was granted, or otherwise not within the granti. 
operation of the grant, it shall be lawful for the 
court of probate to grant probate or administration 
only in respect of such personal estate not covered 
by any former probate or administration, and such 
grant may be limited accordingly. 
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LXXXIX. The acting judge and registrar of 
every court, and other person now having juris- 
diction to grant probate or administration, and every 
person having Uie custody of the documents and 
papers of or belonging to such court or person, shaU, 
upon receiving a requisition for that purpose, under 
the seal of the court of probate, from a registrar^ 
and at the time and in the manner mentioned in 
such requisition, transmit to the court of probate, or 
to such other place as in such requisition shall be 
specified, all records, wills, grants, probates, letters 
of administration, administration bonds, notes of 
administration, court books, calendars, deeds, pro- 
cesses, acts, proceedings, iwrits, documents, and 
every other mstrument relating exclusively or 
principally to matters or causes testamentary, to be 
deposited and arranged in the registry of each dis- 
trict or in the principal registry, as the case may 
require, so as to be eksy of reference, under the 
control and direction of the court. 

XC. No judge, registrar, or other person who 
shall wilfully refuse or neglect so to transmit such 
records, wills, grants, probates, letters of adminis- 
tration, administration bonds, notes of adminis- 
tration, court books, calendars, deeds, processes, 
acts, proceedings, writs, documents, or any other 
instrument relating to matters or causes testamentary, 
shall be entitled to any compensation under this act^ 
and every judge, registrar, or other person so refusing 
or neglecting shall be liable to a penalty of one 
hundred pounds, to be sued for and recovered, 
together with full costs of suit, in any of her 
majesty's superior courts, by the registrars. 

XCI. One or more safe and convenient depository 
or depositories shall be provided, under the control 
and directions of the court of probate, for all such 
wills of living persons as shall be deposited therein 
for safe custody ; and all persons may deposit their 
wills in such depository upon payment of such fees 
and under such regulations as the judge shall from 
time to time by any order direct. 
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XCII. Nothing io this act contained shall affect ™^S2 
the stamp duties now by law payable npon probates itamp dntiM 
and administrations : and all the daases, protisions, ^/^|^ 
rales, regnlationsy and directions contained in any niatntiaiis. 
act of parliament relating to the said duties, and to 
wills, probates of wills, and letters of administratioa, 
for securing the said duties, not superseded by or 
inconsistent with the express provisions of this act, 
shall be in full force, and shall be observed, applied, 
and put in execution for securing the duties payable 
on probates of wills and letters of administration 
granted under this act, as if such duties had been 
granted by this act, and the said clauses, provisions, 
rules, and r^ulations relating thereto were herein 
repeated and specially enacted. 

XCIII. The registrars of the court of probate '^^^ 
shall, within such period as the judge shall direct deiiTereopies 
after probate of any will or letters of administration {J^J^^f* 
shall have been granted, deliver or cause to be mUtionen 
delivered to the commissioners of inland revenue, ^^^ 
or their proper oflScer, the following documents 
respectively ; that is to say, in the case of a probate 
or administration with the will annexed a copy of 
the will and the original affidavit, and in the case of 
letters of administration without a will annexed such 
original affidavit, and in every case of letters of ad- 
ministration a copy or extract thereof, and in every 
case such certificate or note of the grant as the said 
commissioners may require. 

XCI V. Whereas by an act passed in the fifty-third Swtions ^^ 
year of king George the third, chapter one hundred q. s,o. 127 
and twenty-seven, it is enacted, that if any proctor o^ SuimIo^ 
any ecclesiastical court shall act as such, or permit the court of 
his name to be used in any suit appertaining to the v^^**^ 
office of a proctor, or in obtaining probates of wills 
or letters of administration, for or on account or for 
the profit or benefit of any person not entitled to 
act as a proctor, or shall permit any such person to 
participate in such profit or benefit, such proctor 
shall be subject to certain penalties therein men- 
tioned ; and it is also therein farther enacted, that 
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if any person shall, in his own name, or in that of 
any other person, do or perform any act whatever 
belonging to the oflSce of a proctor in consideration 
of any gain, fee or reward, or with a view to par- 
ticipate in the benefit to be derived from the office, 
functions, or practice of a proctor, without being 
admitted and enrolled, every such person shall be 
subject to certain other penalties therein mentioned: 
be it enacted, nothing in the said act contained shall 
prevent any proctor of the court of probate from 
acting as agent of any attorney or solicitor in rela- 
tion to any matter testamentary, or from allowing 
him to participate in the profits of and incident 
thereto. 

XCV. The lord chancellor, with such assistance 
as is hereinbefore provided as to rules and orders 
to be made in pursuance of this act, shall, as soon as 
conveniently may be after the passing of this act, fix 
a table or tables of fees to be taken by the officers 
of the court of probate, and the proctors, solicitors, 
and attornies practising therein, including the dis- 
trict registrars, and the proctors, solicitors, and 
attornies practising in district registries, and of fees 
to be taken by the officers of the county courts in 
respect of business under this act, and of fees to be 
payable in respect of searches, inspection, and 
printed and other copies of and extracts from 
records, wills, and other documents in the custody 
or under the control of the court of probate, and the 
judge of the court of probate, with such concurrence 
as is hereinbefore provided in respect of the amend- 
ment of rules and orders, is hereby empowered, from 
time to time after this act shall come into operation^ 
to add to, reduce, alter, or amend such table or 
tables of fees, as he may see fit : provided that such 
tables of fees and every alteration of the same, 
except so far as respects the fees which are to be 
taken by district registrars, proctors, and others, 
for their own remuneration and to their own use, 
shall be subject to the approval of the commissioners 
of her majesty's treasury ; and every such table of 
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fees, and every addition, reduction, alteration, or 
amendment to, in, or of the same, shall be pub- 
lished in the London Gazette; and no other fees 
than those specified and allowed in such tables of 
fees shall be demanded or taken by such officers, 
and proctors, solicitors, and attornies. 

XC VI. The bill of any proctor, attorney, or Taxation of 
solicitor, for any fees, charges, or disbursements in *^^* 
respect of any business transacted in the court of 
probate, whether contentious or otherwise, or any 
matters connected therewith, shall, as well between 
proctor or attorney or solicitor and client as between 
party and party, be subject to taxation by any one 
of the registrars of the said court, and the mode in 
which any such bill shall be referred for taxation, 
and by whom the costs of taxation shall be paid, 
shall be regulated by the rules and orders to be 
made under this act, and the certificate of the regis- 
trar of the amount at which such bill is taxed shall 
be subject to appeal to the judge of the said court. 

XCVII. None of the fees payable to the officers Fees not to 
of the court of probate, or of any county court, in moS^y.but 
respect of business under this act, except the fees of by stamps. 
the district registrars (which are to be taken as 
their remuneration, and for their own use), the fees 
of proctors, solicitors, and attornies, and such fees 
as may be authorized to be taken for their own use 
by surrogates and commissioners for administering 
oaths, shall be received in money, but every such 
fee shall be collected and received by a stamp 
denoting the amount of the fee which otherwise 
would be payable. 

XC VIII. The fees to be collected by means of ProvUiong of 
stamps under the provisions of this act shall be ^Vt^psto 
deemed ** stamp duties," and shall be placed under ^ applicable 
the management of the commissioners of inland collecting °' 
revenue, to be collected and paid into the exchequer '<^> 
under the same laws and regulations as those made 
in respect of the other duties of *' stamps'* and the 
provisions in the several acts for the time being in 
force relating to stamps under the care or manage- 
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ment of the coimntssfioners of inland revenue shall 
in all cases not hereby expressly provided for be of 
full force and effect with respect to the stamps tb 
be provided under or by virtue of this act, and to 
the vellum, parchment, or paper on or to which the 
same stamps shall be impressed or affixed, and be 
applied and put in execution for collecting and 
securing the sums of money denoted thereby, and 
for preventing, detecting, and punishing all frauds, 
forgeries, and other ofifences relating thereto, as 
fully and effectually to all intents and purposes as if 
such provisions had been herein repeated and specially 
enacted with reference to the said last-mentioned 
stamps and sums of money respectively; but a 
separate and distinct account of ail money received 
in respect of the said last- mentioned stamps for 
every year ending the thirty-first day of March 
shall be laid before both houses of parliament 
within one month after the termination of such year 
of accounts, or, if parliament be not then sitting, 
within one month after the commencement of the 
next 'session of parliament. 

XCIX. No document which under this act, and 
any table of fees for the time being in force under 
this act, ought to have a stamp in respect of such 
fee impressed thereon or affixed thereto, shall be 
received or filed or be used in relation to any pro- 
ceeding in the court of probate, or be of any validity 
for any purpose whatsoever, unless or until the 
tame shall have the proper stamp impressed thereon 
or affixed thereto: provided that if any time it 
shall appear that any such documerit has through 
mistake or inadvertence been received, or filed, or 
used without having such stamp iiftpressed thereon 
or affixed thereto, it shall be lawful for the judge 
of the court of probate, if he think fit, to order that 
such stamp shall be impressed thereon or afiixed 
thereto, and thereupon, when a stamp shall have 
been impressed on such document or affixed thereto 
in compliance with any such .order, such document 
and every proceeding in reference thereto shall be 
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as valid and effectaal as if such stamp had beeo 
impressed thereon or affixed thereto in the first 
instance. 

C. If any officer of the court of probate, or any offletn of 
other person eniployed under this act, shall do or ^/bedia- 
commit or connive at any fraudulent act or practice misMd fiv 
in relation to any stamp to be used under the pro- ^ISix^ 
visions of this act, or to any fee or sum of money to °^!^ ^ 
be collected, or which ought to be collected, by !umpt. 
means of any such stamp, or if any such officer or 
person shall be guilty of any wilful act, neglect, or 
omission whereby any fee or money which ouffht to 
be collected by means of a stamp under this act 
shall be lost, or the payment thereof evaded, every 
such officer or person so offending shall be dismissed 
from his office or employment if the judge of the 
court of probate shall think fit so to order. 

CI. The salary of the judge of the court of pro- salary of 
bate, and any retiring annuity granted to a judge of |]|^^^ 
the court of probate under this act, and all com- tiom to bo 
pensations payable under this act, shall be charged eoM^^ud 
on and payable out of the consolidated fund of the f^d* 
united kingdom. 

CI I. It shall be lawful for the commissioners of salaries and 
her majesty's treasury, out of such monies as may ^2125^ 
be provided and appropriated by parliament for the on the con. 
purpose, to cause to be paid all salaries payable to iund to^ 
the reffistrars, clerks, and other officers under this p^d out of 

°j n r» -.t. ^ /• monlei to 

act, and all necessary expenses of the court of pro- be proTided 
bate and its registries, and other expenses which ^^"*^ 
may be incurred in carrying the provisions of this 
act into effect (except such salary, retiring annuity, 
and compensations as are hereinbefore cluirged on 
the said consolidated fund). 

cm. It shall be lawful for the commissioners of Compmsa. 
the treasury to grant to any archdeacons, judges, |^^^o. 
deputy judges, registrars, deputy registrars, and ot exuting 
other persons holding office in the courts now ^^""^ 
exercising jurisdiction in matters and causes testa- 
mentary who may sustain any loss of emoluments 
by reason of the passing of this act, and who are 
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not transferred or appointed by or under this act to 
offices of equal value in the court of probate, such 
compensation as, having regard to the tenure of 
their respective offices and appointments, and to the 
provisions of the act of the session holden in the 
sixth and seventh years of king William the fourth, 
chapter seventy-seven, section twenty- five, and of 
the act of the session holden in the tenth and 
eleventh years of her majesty, chapter ninety-eight, 
section nine, and the several subsequent acts con- 
tinuing the provisions of the said acts respectively, 
the said commissioners deem just and proper to be 
awarded : provided that where persons, whose claims 
in respect of offices, held for life or otherwise, are 
excluded by the said provisions, have executed in 
person the duties of such offices, the said provisions 
shall not be deemed to prevent the said commis- 
sioners from granting to such persons such com- 
pensation as the said commissioners would deem just 
and proper to be awarded on the abolition or reduc- 
tion of the emoluments of like offices, if held at the 
pleasure of the crown ; and it shall be lawful for 
the said commissioners to grant to all managing and 
other clerks who have been continuously employed 
in the offices of registrars of the said courts for 
fifteen years and upwards immediately before the 
passing of this act, and may sustain any loss of 
emoluments as aforesaid, and are not transferred or 
appointed as aforesaid, such compensation as the 
said commissioners may deem just and proper : 
provided always, that if any person to whom any 
yearly sum is awarded for compensation as afore- 
said is or shall be appointed to any office or situ- 
ation under this act, or in the public service, the 
payment of such compensation shall be suspended 
so long as he continues to receive the salary or 
emoluments of such office or situation, if the 
amount thereof be equal to or greater than the 
amount of emoluments in respect of the loss whereof 
compensation is awarded; and if the amount of 
auch last-mentioned emoluments be greater than 
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the salary or emoIuroeDts of such office or situation, 
no more of such compensation shall be paid than 
will, with such salary or emoluments, be equal to 
the emoluments in respect of the loss whereof such 
compensation is payable. 

CIV. Any person to whom compensation' is Persons re- 
awarded under this act in respect of the loss of ^Q.^t'loQ^^' 
emoluments of any office, and who at the passing of continue to 
this act shall have been discharging or liable to remaini^* ^ 
discharge in respect of such office duties other than ?J>'j"£f 

t * ^ 111 thelx oflBcet* 

those m matters and causes testamentary, shall, 
so long as he shall receive such compensation, be 
bound to discharge such other duties on the same 
terms on which, whether gratuitously or otherwise, 
he discharged or was liable to discharge the same 
before the passing of this act. 

CV. Whereas the fees or emoluments of the per- compensa- 
sons now practising as proctors in the courts now |^|^^ 
exercising jurisdiction in matters and causes testa- 
mentary may be damaged by the abolition of the 
exclusive rights and privileges which they have 
hitherto enjoyed as such proctors in such courts : be 
it enacted, that the commissioners of her majesty's 
treasury, by examination on oath or otherwise, 
which oath they are hereby authorized to administer, 
may inquire into and may, by the production of such 
evidence as they shall think fit to require, ascertain 
and absolutely determine the net annual amount of 
the profits arising from the transaction of business 
by proctors in matters and causes testamentary, on 
an average of five years immediately preceding the 
commencement of this act, or of such proportion of 
five years as shall have elapsed since each and every 
such proctor was admitted to practise in such 
courts, and shall award to each and every such 
proctor a sum of money or annual payment during 
the term of his natural life of such amount as shall 
be equal in value to one half of the net profits 
derived by such proctor in respect of matters and 
causes testamentary upon the said average of five 
years immediately preceding the commencement of 
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this act, or of sacb proportion of the said five years 
as shall have elapsed since the admission of each 
and every such proctor to practise in the conrts now 
exercising jurisdiction in matters and causes testa- 
mentary. 
CompenM- "CVI. And whereas divers proctors practising in 
^ton in ^^^ courts now exercising jurisdiction in matters and 
partaenhip. causes testamentary now are or may at the commence- 
ment of this act be associated together in partner- 
ship : be it therefore enacted, that in all such cases the 
commissioners of her majesty's treasury shall inquire 
into and ascertain the terms or conditions of such 
partnerships, and shall absolutely determine and 
award compensation in respect thereof as herein- 
before provided to each of such partnerships, in 
like manner as if all the emoluments thereof had 
been derived by one individual, and shall apportion 
such compensation among the members of each such 
partnership, with or without benefit of survivorship, 
regard being had to the existing terms and conditions 
of the same. 
Fwrthepn^ CVII. And whereas the most reverend Charles 
interetta of ^ l^tc archbishop of Canterbury, by virtue of the 
power given by an act of the ninth year of king 
George the fburth, ** to authorise the lord arch- 
bishop of Canterbury for tlte time being to appoint 
a person or persons to the office of registrar of his 
prerogative, without a previous surrender of the 
existing grant or grants of the said office," did, by 
letters patent under his archiepiscopal seal, dated 
the twenty-first day of June one thousand eight 
hundred and twenty-eight, with the confirmation of 
the dean and chapter of the cathedral and metro- 
political church of Christ, Canterbury, grant the 
said office ef registrar of his prerogative to the 
riglit honourable Charles Manners Sutton, now 
viscount Canterbury, then Charles Manners Sutton, 
esquire, the eldest son and next heir male of the 
tight honourable Charles Manners Sutton, late 
viscount Canterbury, for his life, subject and with- 
out prejudice to the estates and interests, rights and 
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privileges, of the reTerend George Moore and 
Robert Moore (who then held the said oflBce by 
▼irtue of such grant as therein mentioned), and the 
snrviTor of them : and whereas by an act passed in 
the session of parliament held in the second and 
third years of the reign of his late majesty king 
William the fourth, intitnled an act for settling and s a s w. 4, 
securing annuities on the right honourable Charles ^' ^^' 
Manners Sutton and on his next heir male, in con* 
sideration of the eminent senrices of the said right 
honourable Charles Manners Sutton, it was enacted, 
that an annuity of four thousand pounds should be 
payable out of the consolidated fund of the united 
kingdom of Great Britain and Ireland to the said 
right honourable Charles Manners Sutton late 
▼iscouDt Canterbury during his Hfe, and that after 
the decease of the said Charles late viscount Can- 
terbury one annuity of three thousand pounds be 
payable out of the said consolidated fund to the 
then heir male of the body of the said Charles late 
viscount Canterbury, during the natural life of such 
heir male ; and it was further enacted, that, in the 
event of the said Charles now viscount Canterbury 
having succeeded to and being in the possession of 
the said annuity of three thousand pounds, and 
afterwards becoming entitled to the full possession 
of the said office of registrar of the prerogative of 
the lord archbishop of Canterbury, and to the fees, 
perquisites, profits, and emoluments thereof (pro- 
vided the same should exceed the annual sum of 
three thousand pounds), then and in either of the 
cases aforesaid the said annuity of three thousand 
pounds should cease and determine and be no 
longer payable to the said Charies now viscount 
Canterbury : provided nevertheless, that if the said 
fees, perquisites, profits, and emoluments of the said 
office of registrar should not produce the net annual 
sum of three thousand pounds to the said Charles 
now viscount Canterbury, then there should be 
issued and paid out of the said consolidated fund 
such* a sum of money annually as, t<^ether with the 
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said fees, perquisites, profits, and emoluments, would 
make a clear annual income to the said Charles now 
viscount Canterbury of three thousand pounds : and 
whereas the said Charles now viscount Canterbury, 
upon the decease of the said Charles late viscount 
Canterbury, succeeded to and is now in possession 
of the annuity of three thousand pounds, but he is 
not yet in possession of the said office of registrar : 
there shall be awarded to the said Charles now 
viscount Canterbury, as a compensation for the fees, 
perquisites, profits, and emoluments of the said 
office of registrar of the prerogative of the lord 
archbishop of Canterbury, an annuity to be calcu- 
lated upon the average yearly net receipts of the 
legal fees, perquisites, profits, and emoluments of 
the said office during such period next preceding 
the time when this act shall come into operation as 
the commissioners of her majesty's treasury shall 
think proper; and such annuity shall commence 
from the time of this act coming into operation, if 
the said Charles viscount Canterbury shall then be 
in possession of the said office, and if not, then from 
the time at which the said Charles viscount Canter- 
bury would have become entitled, but for the pass- 
ing of this act, to the full possession of the said 
office, and to the receipt of the fees, perquisites, 
profits, and emoluments thereof, and shall be paid 
to the said Charles viscount Canterbury thenceforth 
during his life : provided that if the said annuity by 
way of compensation shall exceed the annual sura 
of three thousand pounds, then the said annuity of 
three thousand pounds payable under the last recited 
act to the said Charles viscount Canterbury shall, 
from and after the commencement of the said annuity 
by way of compensation, cease and determine, and 
shall not be payable to the said Charles viscount 
Canterbury ; and in case the annuity awarded by 
way of compensation shall be less than the net 
annual sum of three thousand pounds, the provision 
contained in the said recited act passed in the ses- 
sion of parliament held in the second and third 
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years of his late majesty king William the fourth, 
for the payment unto the heir male of the body of 
the said Charles viscount Canterbury, out of the 
said consolidated fund, of such a sum ^of money 
annually as, together with the said fees, perquisites, 
profits, and emoluments, would make up a clear in- 
come to him of three thousand pounds, shall, from 
and after the commencement of the said annuity by 
way of compensation, be applicable to and be in 
force for the purpose of making up, together with 
the said annuity so to be awarded in lieu of such 
fees, perquisites, profits, and emoluments as afore- 
saidy a clear annual income of three thousand pounds 
to the said Charles now viscount Canterbury during 
his life. 

CVIII. All the claim, title, and interest which ■"»« registry 
at the time of the passing of this act the reverend tiveomffof 
Robert Moore, clerk, has or is entitled to in or in fj^^J^g^^^ 
respect of the building at present used as the public registrars of 
registry of the prerogative court, shall at the time *^* °®*^* 
appointed for the commencement of this act vest in 
the registrars for the time being of the court, sub- 
ject to the payment of such rents, and the perform- 
ance and fulfilment of such contracts in respect 
thereof, as the said Robert Moore, his executors or 
administrators, shall be subject to at the time of 
such vesting. 

CIX. In case Sir John Dodson, the present judge Compensa- 
of the prerogative court of Canterbury and dean of j^J^^^^Jg^ 
the court of arches, be not appointed the first judge in case he 
of the court of probate, there shall be paid to him poiSted^ 
during his natural life, as well by way of retiring J^^ge of the 
pension as of salary as dean of the court of arches, probate. 
the net yearly sum of two thousand pounds, to 
commence from the time appointed for the coming 
into operation of this act, and to be paid out of the 
fund and in manner herein provided for the payment 
of compensations. 

ex. There shall be a clerk or so many clerks in Establish. 
each district registry, and there shall be paid to such JiJSiJt*^ 
clerk or clerks such salary or respective salaries, as registries. 
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the judge of the court, with the sanction of the 
commissionera of her majesty's treasury, may from 
time to time think fit to direct ; and it shall be law- 
ful for such judge to prescribe from time to time 
the qualifications which shall be possessed by 
persons appointed to be clerks in such district 
registries, and generally to regulate the establish- 
ment of such district registries with reference to the 
duties to be performed therein ; and the clerk or 
clerks in each district registry shall be appointed by 
the district registrar, with the approval of the judge; 
and every such clerk may be removed by such 
judge, or by the district registrar with the approval 
of the judge. 

CXI. Each district registrar shall, out of the fees 
taken by him in respect of the business in his re- 
spective district registry, pay the salary or salaries of 
the clerk or clerks in such registry, and the residue 
of such fees shall be retained by such district 
registrar to his own use ; and every district registrar 
shall keep an account of all fees so taken by him as 
aforesaid, and shall within one month after the end 
of each year render to the commissioners of her 
majesty's treasury a faithful account in writing of all 
such fees received by him during such year : pro- 
vided that it shall be lawful for the commissioners 
of her majesty's treasury, at any time after the 
commencement of this act, to order that the district 
registrars under this act, or any of them, shall be 
paid by salaries instead of fees, and to fix the 
salaries to be payable to them respectively; and 
thereupon all fees payable to the district registrars 
so ordered to be paid by salaries shall be accounted 
for and paid into the exchequer at such times and 
under such regulations as the commissioners of her 
majesty's treasury shall direct, and shall be carried 
to and form part of the consolidated fund of the 
united kingdom, and the salaries of such- district 
registrars and of their clerks shall be paid out of 
such monies as shall be provided by parliament for 
that purpose, and no such district registrar shall be 
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deemed to. bmve any cUdm to compensation on 
account of any diminution of his emoluments by 
reason of any such order. 

CXII. It shall be lawful for the commissioners CompeoM. 
of the treasury to grant to every clerical surrogate cieri^ 
or other clerical person who, at the time of the ^^^^k*^* 
passing of this act, shall have been appointed surro- 
gate in either of the provinces of Canterbury or 
York, such compensation for any loss the said 
surrogates or persons may sustain by the passing of 
this act as the said commissioners deem just and 

E roper to be awarded ; the said commissioners 
aving regard in awarding such compensation to 
the circumstance of the said clerical surrogates not 
being able to follow any other professional employ- 
ment in lieu of the said office of surrogate. 

CXIII. That every person to whom any com- Penom 
pensation shall be granted under this act shall at all ^^^f^ 
times when called upon be liable to fill any public tioa to be 
office or situation in England under the crown for ^iSi^^Mn 
which his previous services in any office abolished ^ mi offices, 
by this act may render him eligible ; and that if he 
shall decline when called upon so to do to take upon 
himself such office or situation, and execute the 
duties thereof satisfactorily, being in a competent 
state of health, he shall forfeit his right to any com- 
pensation or allowances which may have been 
granted to him in respect of such previous services. 

CXIV. The commissioners of her majesty's Publication 
•treasury shall cause to be prepared in each year **' »ccoimts. 
ending December thirty-one a return of all fees and 
monies levied in such year under the authority of 
this act ; also a return of the annual salaries of the 
judge of the said court of probate, and of the regis- 
trars, deputy registrars, clerks, and all others holding 
offices either in London or in the country districts, 
with an account of all the incidental expenses 
relating to the offices aforesaid, whether such salaries 
and expenses be defrayed out of fees or out of any 
other monies ; also a return of all superannuations, 
pensions, amwities, retiring allowances and com- 
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Judge if a 
privy coun- 
cillor to be 
a meinbeT 
of judicial 
committee. 

College of 
doctors of 
law may lei, 
sell, 8cc. 
their real 
and per- 
sonal estate, 
and lay out 
monies in 
purchase of 
other es- 
tates, &c. 



pensations made payable under this act in each 
year, stating the gross amount and the amount in 
detail of such charges : provided always, that all 
such returns aforesaid shall be presented to both 
houses of parliament on or before the thirty-first 
day of March .in each year^ if parliament is then 
sitting, and if parliament is not sitting, then such 
returns shall be presented within one month of the 
first meeting of parliament after the thirty-first day 
of March in each year : provided also, that every 
district registrar shall keep an account of all fees so 
taken by him as aforesaid, and shall within one 
month after the end of each year render to the 
commissioners of her majesty's treasury a faithful 
account in writing of all such fees received by him 
during such year. 

CXV. The judge of the court if a privy coun- 
cillor shall be a member of the judicial committee 
of the privy council. 

CXVI. And whereas, with reference to the aboli- 
tion of the jurisdiction hereby abolished and other- 
wise, it is expedient to give, confirm, or extend 
certain powers to or of " The College of Doctors of 
Law exercent in the Ecclesiastical and Admiralty 
Courts," incorporated under that style and title by 
letters patent, dated the twenty-second day of June, 
in the eighth year of his late majesty king George 
the third : be it enacted, that it shall be lawful for 
the said college from time to time hereafter to let, 
sell, or exchange for other real or personal estate, 
or both, all or any part of the real and personal 
estate which shall for the time being belong to the 
said college, either directly or thiough the medium 
of any trustee or trustees, and to lay out the monies 
to be received on any such sale or exchange, or 
otherwise, belonging to the said college as aforesaid, 
in the purchase of other real or personal estate, or 
both, but so that the said college shall not at any 
one time hold or enjoy real estate of a yearly value 
exceeding one thousand pounds in the whole, and 
to pay, apply, and dispose of the income of all the 
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real and personal estate which shall for the time 
being belong to the said college as aforesaid to or for 
the benefit of such body or bodies politic or corpo- 
rate, or person or persons, whether being or including, 
or not being or including, the said college, and all or 
any individual members or member thereof for the 
time being, and generally for such purposes and in 
such manner as the said college shall think fit ; and 
further, to alien and dispose of all or any part of 
such real and personal estate, and the proceeds 
of any sale thereof, either by way of donation, 
voluntary disposition, or otherwise, unto, between 
or amongst any body or bodies politic or corporate, 
or any person or persons whatsoever, whether being 
or not being a member or members of the said 
college : provided always, that no donation or other 
voluntj^ry disposition of the corpus, or any part of 
the corpus, of the real and personal estate of the 
said college to any person or persons being a 
member or members thereof at the xime of such 
donation or other voluntary disposition shall be 
effectual without the previous consent thereto of a 
majority of the members of the said college present 
at any meeting of the college, and the receipt of the 
treasurer for the time being of the said college shall 
be an eifeclual discharge for all gross annual and 
other sums which shall for the time being belong or 
be payable to the said college. 

CXVII. It shall be lawful for the said college, at CoUegemay 
any time after a resolution to that effect shall have the^charter, 
been come to at a meeting of the college, by a and upon 
majority of the members present at such meeting, renderrshaii 
to surrender and yield up to her majesty, her heirs b« dissolved. 
or successors, at such time as in such resolution 
shall be determined, the charter of incorporation of 
the said college, and all franchises and privileges 
thereby conferred, or which shall for the time being 
belong to the said college ; and upon and by such 
surrender the said corporation shall be dissolved, 
and shall cease to exist, for all purposes whatsoever, 
(except so far as its existence may be requisite for 
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the saying of the rights of her majesty, her heirs 
and successors, and of all and every person and 
persons, body and bodies politic or corporate, 
whatsoever other than the said college) ; and all real 
and personal estate which at the time of such disso- 
lution of the said college shall belong to the said 
college for its own use and benefit, either directly or 
through the medium of any trustee or trustees, 
shall thenceforth belong, for all the estate and 
interest therein which at the time of such dissolution 
belonged to the said college absolutely, to all the 
persons who at the time of such dissolution thereof 
shall be the president and fellows of the said college, 
in equal shares as tenants in common, to and for 
their own use and benefit respectively, but subject 
to any charges or incumbrances afiPecting the same 
at the time of such dissolution, and all real and 
personal estate of which the said college at the time 
of such dissolution thereof be seised or possessed, 
upon any triust or trusts, shall thereupon become 
vested in the four persons who at the time of such 
dissolution shall be the president and three senior 
fellows of the said college, as joint tenants, their 
heirs, executors, or administrators, according to the 
nature of the real and personal estates respectively, 
upon the trust or trusts affecting the same respec- 
tively. 
TreasuTyto CXVIII. It shall be lawful for the commissioners 
£uiidiiig?for o^ ^^^ majesty's treasury, out of such monies as 
registries, may be provided and appropriated by parliament 
for that purpose, to cause to be purchased, erected, 
hired or otherwise provided such offices and build- 
ings as may be suitable for the district registries and 
depository or depositories for wills, and such build- 
ings, if any, as may be necessary for the court and 
principal registry, in addition to the building by this 
act vested in the said registrars, or after the deter- 
mination of their interest in such building. 
Rules and CXIX. All rules and orders to be made under 
lid* Sjfow* *^'^ *^' concerning procedure and practice, and the 
parliament, table of fees to be fixed under this act^ and all 
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alterations thereof to be from time to time made, 
shall be laid before both houses of parliament within 
one month after the making thereof if parliament be 
then sitting, or if parliament be not then sitting, 
within one month after the commencement of the 
then next session of parliament. 



SCHEDULE (A). 



Distriets and Placet of Dutriet Registries throughout England 

and Wales. 



I>iitriets. 



County of Northumberland (a) 



■ • 

} 



County of Durham • • 

Counties of Cumberland and Westmore- 
land. 

West Riding of the county of York 

North Riding ditto 

East Riding ditto (ft) including the city 
of York and Ainsty 

County of Lancaster, except the hundred 
of Salford and West Derby and the city 
of Manchester. 

City of Manchester and hundred of Sal- 
ford. 

Hundred of West Derby in Lancashire . . 

County of Chester (c) 

Counties of Carnarvon and Anglesea 

Counties of Flint, Denbigh, and Merioneth 

County of Derby . . 

County of Nottingham {d) 



Places of 
Dtttriet Regittriet. 

Newcastle-on- 

Tyne. 
Durham. 
Carlisle. 

Wakefield. 

York. 

Lancaster. 

Manchester. 

Liyerpool. 

Chester. 

Bangor. 

St. Asaph. 

Derby. 

Nottingham. 



(a) Including the towns and counties of Newcastle-on- 
Tyne and Berwick-upon-Tweed. 

(6) Including the town and county of Kingston-on-Hull. 
(e) Including the city of Chester. 
(d) Including the city of Nottingham. 

N 2 
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SCHEDULE {A.y-cmtitnted. 



Districts. 



Counties of Leicester and Rutland 
County of Lincoln («) . . • . • • 

Counties of Salop and Montgomery 
Northern division of Northampton, and 
counties of Huntingdon and Cam- 
bridge if). 

County of Norfolk (g) 

Eastern division of the county of Suffolk 
and north division of the county of 
Essex. 
Western division of the county of Suffolk 

County of Bedford and southern division 
of Northamptonshire (A). 

County of Warwick (i) 

County of Stafford (k) 

Counties of Radnor, Brecknock, and Here- 
ford. 

Counties of Cardigan, Carmarthen (I), and 
Pembroke (m), with the deaneries of 
East and West Gower in the county 
of Glamorgan. 

Counties of Glamorgan (with the excep- 
tion of the deaneries of East and West 
Gower) and Monmouth. 

County of Worcester (n) .. 

County of Gloucester (o), except the pre- 
sent Bristol County Court district. 

Bristol and Bath present County Court 
districts. 

Counties of Oxford (p), Berks, Bucks .. 



Places of 
District Registries. 



Leicester. 
Lincoln. 
Shrewsbury. 
Peterborough. 



Norwich. 
Ipswich. 



Bury St Ed- 
munds. 
Northampton. 

Birmingham. 

Lichfield. 

Hereford. 

Carmarthen. 



Llandaff. 

Worcester. 
Gloucester. 

Bristol. 

Oxford. 



r 

(e) Including the 
(/) Including the 
(g) Including the 
(h) Including the 
(t) Including the 
(k) Including the 
(I) Including the 
(m) Including the 
(n) Including the 
(o) Including the 
(p) Including the 



city of Lincoln. 
University of Cambridge, 
city of Norwich, 
town of Northampton, 
city of Coventry, 
city of Lichfield, 
town of Carmarthen, 
town of Haverfordwest, 
city of Worcester, 
city of Gloucester. 
University of Oxford. 
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SCHEDULE lA,}— continued. 



Districts. 



Eastern division of the county of Somerset, 
except the present Bath County Court 
district, and the part in Somersetshire of 
the present Bristol County Court dis- 
trict. 

Western division of the county of Somerset 

County of Devon (q) 

County of Cornwall 

County of Wilts 

County of Dorset (r) 

County of Hants («) 

Eastern division of the county of Sus- 
sex (0* 

Western division of the county of Sussex 

East division of the county of Kent (u). 



Places of 
District Registries. 



Taunton. 

Exeter. 

Bodmin. 

Salisbury. 

Blandford. 

Winchester. 

Lewes. 

Chichester. 
Canterbury. 



The divisions of counties referred to in the schedule are the 
divisions of the same counties described for election purposes 
in the act of the second and third years of King William the 
Fourth, chapter sixty-four, and the cities and towns herein 
referred to are to be taken to include the counties of such 
cities and towns as are counties of themselves. 



(q) Including the city of Exeter. 

(r) Including the town of Poole. 

(f ) Including the town of Southampton and Isle of Wight. 

(t) Including such of the Cinque Ports and their de- 
pendencies as are locally situate in the county of Sussex. 

(tt) Including the city of Canterbury and such of the 
Cinque Ports and their dependencies as are locally situate in 
the county of Kent 



SCHEDULE (B.) 



The Three Registrars in London, each 

The Record Keepers, eacli . 

The Sealer 



Annual Salary. 

£ 
. 1,500 
. 600 
. 300 



( s^^ ) 



RULES AND FEES. 



RULES, ORDERS, AND INSTRUCTIONS 

Fw the Registrars of the Principal Registry 
of her Majesty^s Court of Probate^ maie 
under the provisions of the ^' Act to amend the 
Law relating to Probates and Letters of 
Administration in England," 20 if 21 Vict. 
c. 77, tit respect of 

NON-CONTENTIOUS BUSINESS. 



Non-contentious business shall include all com- kob^ 
mon form business as defined by the act, and the ContenHont 
warnmg of caveats. ' 



1. Application for probate or letters of adminis- 
tration may be made at the principal registry in all 
cases. 

2. For the present such applications are to be 
made through a proctor, solicitor, or attorney. 

S, In no case should the registrars allow the pro- 
bate or administration to issue until all the inquiries 
which they may see fit to institute have been an- 
swered to their satisfaction. The registrars are, 
notwithstanding, to afford as great facility for the 
obtaining grants of probate or administration as is 
consistent with a due regard to the prevention of 
error or fraud. 



256 APPENDIX. 



Contentious "^^ ^^ Probats of WUls and Codicils and Letters 

Buaineas. of Administration, with the Will [or Will 

and Codicils'^ annexed, where the nllls and 

Codicils or the Codicils only are dated after 

3lst December, 1837. 

4. If there be no attestation clause to a will pre- 
sented for probate, or if the attestation clause 
thereto be insufBcient, the registrars must require 
an affidavit from at least one of the subscribing 
witnesses, if either of them are living, to prove that 
the provisions of 1 Vict. c. 26, s. 9, and 15 & 16 
Vict. c. 5J4, in reference to the execution of the will, 
were, in fact, complied with ; and such affidavit 
must be engrossed and form part of the probate, so 
that the same may be a perfect document on the 
face of it. 

5. If on perusing the affidavit it appear that the 
requirements of the statute were not complied with; 
the registrars must refuse probate. 

6. If on perusing the affidavit or affidavits setting 
forth the facts of the case, it appear doubtful whether 

, the will has been duly executed, the registrars may 
require the parties to bring the matter before the 
Judge on motion. 

7« If both the subscribing witnesses are dead, or 
if from other circumstances no affidavit can be ob- 
tained from either of them, resort must be had to 
other persons (if any) who may have been present 
at the execution of the will ; but if no affidavit of 
any such other person can be obtained, in order to 
probate evidence on affidavit must be procured of 
that fact and of the handwriting of the subscribing 
witnesses, and also of any circumstances which may 
raise a presumption in favour of tiie due execution 
of the will. 

8. Interlineations and alterations are invalid un- 
less they existed in the will at the time of its 
execution, or if made afterwards, unless they have 
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been executed and attested in the mode required ^ i^on- 

- , I 1 1 v 1 J Contentious 

by the statute, or unless they have been rendered Business. 
valid by the re- execution of the will, or by the sub- 
sequent execution of some codicil thereto. 

9. Where interlineations or alterations appear in 
the will (unless duly executed or duly accounted for 
by the attestation clause), an affidavit or affidavits 
in proof of their having existed in the will before 
its execution, must be filed, except when the altera- 
tions are merely verbal or are of but small im- 
portance, and are evidenced by the initials of the 
attesting witnesses. 

10. In like manner, erasures and obliterations 
are not to prevail unless proved to have existed in 
the will at the time of its execution, or unless the 
alterations thereby effected in the will are duly 
executed and attested, or unless they have been 
rendered valid by the re-execution of the will, or 
by the subsequent execution of some codicil thereto. 
If no satisfactory evidence is adduced as to the 
time when such erasures and obliterations were 
made, and the words erased or obliterated be not 
entirely effaced, but can upon inspection of the 
paper be readily ascertained, they must form part 
o( the probate. 

11 . In every case of words having been erased 
which might have been of importance, an affidavit 
should be required. 

12. If a will contain a reference to any deed, 
paper, memorandum or other document, of such a 
nature as to raise a question whether it ought or 
ought not to form a constituent part of such will, 
the production of such deed, paper, memorandum 
or other document should be required, with a view 
to ascertain whether it be entitled to probate; and 
if not produced its non-production should be 
accounted for. 

IS, No deed, paper, memorandum or other do- 
cument can form part of a will or codicil unless it 
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Kon. ^ere in existence at the time when the will or 

Contentioai i* m .1 

Business, codicil was executed. 

14. If any vestiges of sealing wax or wafers or 
other appearances are observable, leading to the 
inference that any paper, menaorandum or other 
document may have been annexed or attached to 
the will, they should be satisfactorily accounted for, 
or the production of such paper, memorandum or 
other document must be required ; and if not pro- 
duced its non-production must be accounted for. 

15. The above rules and orders respecting wills 
apply equally to codicils. 

16. In case of probate of a married woman's will 
or of administration with the will of a married wo- 
man annexed made by virtue of a power, the power 
under which the will purports to have been made 
must be specified in the grant. 



As to Probate of Wills, Codicils, and Testa-- 
mentary Papers relating to Personalty ^ and 
dated before the \st January^ 1838. 

17. It is not necessary that a will, codicil or 
testamentary paper dated before 1st January, 1838, 
should be attested by witnesses to constitute it a 
valid disposition of a testator's personal property. 
Although neither signed by the testator nor attested 
by witnesses, it may nevertheless be valid ; but in 
such cases the testator's intention that it should 
operate as his will, codicil or testamentary dis- 
position must be proved clearly by circumstances. 

18. A will, codicil or testamentary paper, signed 
by the testator at the end of it, and attested by two 
disinterested witnesses (although there be no clause 
of attestation) is primd facie entitled to probate. 

19. In cases where a will, codicil or testamentary 
paper is attested by two witnesses, such witnesses 
are not required to have been present with the tes- 
tator at the same time. Jt is sufficient if the testator 
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subscribed his name or made his mark to it in the con^ntioM 
presence of, or produced it with his name already BmineM. 
written or his mark already made, to one attesting 
witness, and afterwards to the other attesting wit- 
ness, provided that on each occasion he declared it 
to be his will or codicil, or otherwise notified his in- 
tention that it should operate as such. 

SO. If the will, codicil or testamentary paper 
is signed at the end of it by the testator, but is 
unattested, and there is nothing to show an in- 
tention that it should be attested by witnesses, 
the affidavit of two disinterested persons to prove 
the signature to be of the handwriting of the testator 
will be sufficient to entitle the paper to probate. 

21. If the will, codicil or testamentary paper is 
signed at the end of it by the testator, and attested 
by one witness only, and there is nothing to show 
the testator's intention that it should be attested by 
a second witness, the affidavit of one disinterested 
person to prove the signature to be of the hand- 
writing of the testator will be sufficient to entitle 
the paper to probate. 

22. The circumstance of a person being named 
as an executor in the will, codicil or testamentary 
paper, or being interested as a legatee or as the 
husband or wife of a legatee under such will, codicil 
or testamentary paper, rendered him incompetent to 
become an attesting witness to it, so that if the 
name of a person so interested appears as that of a 
subscribing witness to the will or testamentary 
paper, the same, so far as regards his attestation, 
muse be considered as unattested, and his evidence 
in support thereof will be inadmissible, unless he 
shall first release his interest thereunder. 

2d. If an attestation clause, or the word " wit- 
nesses,'' appear written at the foot of the paper, the 
same being unattested, or if the paper purport on 
the face of it to be a draft of a will, the copy of a 
will, or instructions for a will, it must primd facie 
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Non- be considered as an incomplete paper, and not, save 
^Bustaew!' under special circuiiistances, entitled to probate. 

24. Any appearance of an attempted cancellation 
of a paper by burning, tearing, obliteration or 
otherwise must be accounted for. 

25. Every fact leading to a presumption of aban- 
donment or revocation of a paper on the part of the 
testator must be accounted for. 

26. Alterations and interlineations made by the 
testator, if unattested, are to be proved by an affida- 
vit of two persons to his handwriting. If the same 
are in the handwriting of any person other than the 
testator, it will suffice to prove by affidavit that 
they were known to and approved of by the testator. 
Proof by affidavit that they existed in the paper at 
the time it was found in the repositories of the tes- 
tator recently after his death may, under circum- 
stances, suffice. Alterations and interlineations 
made since the 3l8t of December, 1837, are subject 
to the provisions of 1 Vict. c. 36. 

27. With respect to deeds, papers, memoranda 
or other documents mentioned in a testamentary 
paper, .or appearing to have been annexed or 
attached thereto, the foregoing rules, orders and 
instructions as to wills bearing date since the 31sc 
December, 1837, will apply. 

28. A will made before the 1st of January, 1838, 
is confirmed by a codicil, duly executed, bearing 
date on or after that day. 



As to Letters of Administration. 

29. Where administration is applied for by one 
or some of the next of kin*only, there being another 
or other next of kin equally entitled thereto, the 
registrars may require proof by affidavit or sta- 
tutory declaration that notice of such applicatioD 
has been given to such other next of kin* 
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SO. Limited administrations are not to be granted Xon- 
unless every person entitled to the general grant ^Buslneu!' 

has consented or renounced, or has been cited and 

failed to appear, except under the direction of the 
Judge. 

31. Whenever the court under sect. 73 appoints 
an administrator other than the person who, prior 
to the act, would have been entitled to the grant, 
the same is to be made plainly to appear in the 
oath of the administrator, in the letters of adminis- 
tration, and in the administration bond. 

32, The registrars are to take care (as far as pos- 
sible) that the sureties to administration bonds are 
responsible persons. 

S3. In all cases where grants of administration 
are made for the use and benefit of minors, the ad- 
ministrators are required to exhibit a declaration 
on oath of the personal estate and effects of the de- 
ceased, except where the effects are sworn under 
twenty pounds, or where the administrators are the 
guardians appointed by the High Court of Chan- 
cery, or are the testamentary guardians of the 
minors ; and in all cases of persons cited, but not 
personally, and not appearing, the administrators are 
required to exhibit a similar declaration, and the 
sureties are required to justify. 

34. In all administrations of a special character 
the recitals in the oath and in the letters of adminis- 
tration must be framed in accordance with the facts 
of the case. 

35. Grants of administration will continue to be 
made as heretofore to the guardians of minors and 
infants, for the use and benefit of such minors and 
infants during their minority; and elections by 
minors of their next of kin or next friend, as the 
case may be, to such guardianship, will continue to 
be required ; but proxies accepting such guardian- 
ship will in future be dispensed with. 
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General Rules and Orders for the Principal 

Registrars* 

Non- 86. No probate or letters of administration, with 

BuBineu. the will annexed, shall issue until after the lapse of 

; — seven days from the death of the deceased, unless 

under the direction of the Judge. 

57. No letters of administration shall issue until 
af^er the lapse of fourteen clear days from the death 
of the deceased, unless under the direction of the 
Judge. 

38. The registrars may, in cases where they deem 
it necessary, require proof, in addition to the oath 
of the executor or administrator, of the identity 
of the deceased, or of the party applying for the 
grant. 

d9. In every case where probate or adminis- 
tration is, for the first time, applied for after the 
lapse of three years from the death of the deceased, 
the reason of the delay is to be certified to the regis- 
trars. Should the certificate be unsatisfactory the 
registrars are to require an affidavit. 

40. The oath of administrators, and of adminis- 
trators with the will annexed, is to be so worded as 
to clear off all persons having a prior right to the 
grant, and the grant is to show on the face of it how 
the prior interests have been cleared off. 

41. The usual oath of administrators is, as well 
as that of executors and administrators, with the 
will, to be reduced into writing, and to be subscribed 
and sworn by them as an affidavit, and then filed in 
the registry. 

42. Every will, or copy of a will, to which an 
executor or administrator with the will is sworn, 
should be marked by such executor or adminis- 
trator, and by the person before whom he is sworn. 

43. After motions have been made before the 
Judge in court, with regard to applications for pro- 
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bate and administration made at the district regis- (jo^^Q^J^yo, 
tries, the registrars are, unless the Judge shall other- BmtPMt. 
wise direct, to return to the district registrars the 
original papers and documents, with the directions 
of the Judge thereon. 

44. Papers and other documents may be trans- 
mitted by the registrars of the principal registry 
to the district registrars through the post office. 
Such letters or packets are to be superscribed with 
the words, " On her Majesty's service," and may be 
registered, if thought necessary. 

45. In the case of persons residing out of Eng- 
land, administrations, with the will annexed, and 
administrations, may be granted to their attorney, 
acting under a power of attorney duly attested. 

46. The addition and true place of abode of every 
person making an affidavit is to be inserted therein* 

47. In every affidavit made by two or more per- 
sons, the names of the several persons making it are 
to be written in the jurat. 

48. No affidavit will be admitted in any matter 
depending in the Court of Probate in the jurat of 
which there is any interlineation or erasure. 

49. Where an affidavit is made by any person 
who is blind, or who, from his or her signature or 
otherwise, appears to be illiterate, the registrar, 
commissioner or other person before whom such 
affidavit is made, is to state in the jurat that the 
affidavit was read in the presence of the party 
making the same, and that such party seemed per- 
fectly to understand the same, and also that the said 
party made his or her mark, or wrote his or her 
signature, in the presence of the registrar, commis- 
sioner or other person^ before whom the affidavit 
was made. 

50. No affidavit is to be deemed sufficient which 
has been sworn before the party on whose behalf 
the same is offered, or before his proctor, solicitor 
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Non- or attorney, or before a clerk of his proctor, solicitor 
^CCT o' attorney. 

51. Proctors, solicitors and attorneys, and their 
clerks respectively, if acting for any other proctors, 
solicitors or attorneys, shall be subject to the rules 
in respect of taking affidavits which are applicable 
to those in whose stead they are acting. 

52, A caveat shall remain in force for the space 
of six months only, and then expire and be of no 
effect ; but caveats may be renewed from time to 
time as heretofore. 

5$, The registrars shall, immediately upon a 
caveat being lodged, send notice thereof to the re- 
gistrars of any district in which it is alleged the 
deceased resided at the time of his death, or in 
which he is known to have had a fixed place of 
abode at the time of his death. 

54i. No caveat shall affect any grant made on the 
day on which the caveat is entered, unless notice of 
such caveat has been received prior to the grant 
passing the seal. 

55. A caveat shall be warned at the place men- 
tioned in it as the address of the person who en- 
tered it. 

56. It shall be sufficient for the warning of a 
caveat that a registrar send by the public post 
a warning signed by himself, and directed to the 
person who entered it, at the address mentioned 
in it. 

57. Any person intending to oppose a grant of 
probate or letters of administration must appear, 
either personally, or by his proctor, solicitor or 
attorney, and enter an appearance in the principal 
registry. This rule is to apply whether t\}e person 
intending to oppose the grant has or has not been 
previously warned to a caveat or served with a 
citation. 

58. Citations against all persons in general, and 
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Other instruments, heretofore required to he served Non- 
by affixing tiiem in some public place, are in future Butineu. 

to be served by the insertion of the same as adver- 

tisements in such of the leading morning and even- 
ing papers, and such of the local papers, as the 
Judge may from time to time direct. Such citations 
can only be allowed to issue in cases where there is 
an affidavit to lead them. 

59. The registrars are not to allow probate of 
the will, or administration, with the will annexed, 
of any blind person, or of any obviously illiterate 
or ignorant person, to issue, unless they have pre- 
viously satisfied themselves that the said will was 
read over to the deceased before its execution, or 
that the deceased had at such time knowledge of its 
contents. 

60. Whenever, subsequently to a grant having 
been made, the value of the personal estate and 
effects of the deceased person is re-sworn under a 
different amount, or any renunciation is filed, or any 
alteration is made in the grant, notice of such re- 
swearing, renunciation, or alteration is without delay 
to be forwarded by the registrars of the principal 
registry to all the district registrars. 

61. The seal is not to be affixed to any probate 
or letters of administration granted in Ireland, so as 
to give operation thereto as if the grant had been 
made by the Court of Probate in England, unless 
such probate or administration be duly stamped in 
respect of the personal estate and effects of which 
the deceased died possessed in England, and unless 
the same appear from a stamp on the probate or 
letters of administration expressly denoting the 
same, or unless the same appear from a certificate 
of the commissioners of inland revenue or their 
proper officer. 

62. In all cases where application is made for 
letters of administration (either with or without a 
will annexed) of the goods of a bastard dying a 
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1^0^ bachelor, or a spinster, or a widower, or widow. 
Business!' without issue, or of a person dyin^ without known 

relation, notice of such application is to be given to 

her majesty's procurator-general, in order that he 
may determine whether it will be expedient to in- 
terfere on the part of the Crown ; save and except 
that when the deceased is domiciled within the 
duchy of Lancaster, notice is to be given to the 
solicitor for the duchy in London ; and no grant is 
to be issued until that officer has signified the course 
it will be proper to take under the circumstances of 
each particular case. 

63. The registrars are to take care that the copies 
of wills to be annexed to the probate or letters of 
administration are fairly and properly written in 
the engrossing hand heretofore in use in the Prero* 
gative Court, and are to reject those which are 
otherwise. 
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FORMS of Instruments to be adopted in the 
Principal Registry of the Court of Probate, 
as nearly as the circumstances of each case 
will allow. 



No. 1.— Notice of the entry of a Caveat in the Non- 

Principal Registry. ^SSST 

To the Registrar of the District Registry of 

Her Majesty's Court of Probate. 

You are requested to take notice, that a caveat has been 
entered in this registry of the following tenor [tet out the eaveai 
at full lengiK\. 
This day of 18 . 

(Signed) C. D., 

Registrar. 



No. 2. — Affidavit of attesting Witness in proof of 
the due Execution of a Will or Codicil dated 
after 31st December, 1837. 

In her Majesty's Court of Probate. The Principal Registry. 

In the goods of A. B. deceased. 

I, C. D., of in the county of make oath [or 

solemnly affirm], that I am one of the subscribing witnesses 
to the last will and testament [or codicil, at the ease may be"} 
of the said CD., late of in the county of de- 

ceased, the said will [or codicil] beinpf now hereunto annexed, 
bearing date and that the said testator executed the 

said will [or codicil] on the day of the date thereof, by sign- 
ing his name at the foot or end thereof [or in the testimonium 
clause thereof, or in the attestation clause thereto, at the cote 
may 6e], as the same now appears thereon, in the presence of 
me and of the other subscribed witness thereto, both of 

us being present at the same time, and we thereupon attested 
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Kon- and subscribed the said will [or codicil] in the presence of 
Contentious ^^e said testator. 

°"'^°'"- (Signed) C. D. 

Sworn at on the day of 18 before me 

[person authorized to administer oaths under the oc/]. 

N.B« — ff the signature is in testimonium clause or attestatioB 
clause, it must be shoum in the affidavit that the testator fully in- 
tended the same as his final signature to his will. , 



No. 3. — Affidavit for the Commissionerg of Inland 
Revenue.^For Executors. 

In her Majesty's Court of Probate. The Principal Registry. 

In the goods of A. B. deceased. 

The day of 18 . 

I, C. D., of [insert the names, residences, and titles or profes- 
sions of the persons making the affidavit'] make oath [or solemnly 
affirm], that I am one of the executors [or the executor] 
named in the last will and testament [insert codicils, \f any] 
of the said A. B., late of deceased; that the said de- 

ceased died on or about the day of in the year of 

our Lord one thousand hundred and at [insert 

place of death, or set forth the reason why the same cannot he 
furnished^y and that the personal estate and effects of the 
said deceased, which he any way died possessed of or entitled 
to, and for or in respect of which a probate of the said will 

is to be granted, exclusive of what the said deceased 
may have been possessed of or entitled to as a trustee for 
any other person or persons, and not beneficially [if any lease- 
holds insert clause No, 1* hereon endorsed'], and without de^ 
ducting anything on account of the debts due and owing 
from the said deceased, are under the value of pounds, 

to the best of my knowledge, information and belief [if no 
leaseholds insert clause No. 2t hereon endorsed]. 

(Signed) C. D. 
Sworn at on the day of before me 

[person authorized to administer oaths under the act]. 

N.B. — Forms for the two leasehold clauses to be printed on 
the back of the affidavit. 

* Form qf Leasehold Clause No. 1. 
" Including the leasehold estate or estates for years of the 
said deceased, whether absolute or determinable on a life or 
lives." 

f Form of Leasehold Clause No. 2. 
" And I [or we] lastly make oath, that the said deceased 
was not possessed of or entitled to any leasehold estate or 
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No. 3 ff. — Affidavit for the Commissioners of con^JJJJ^, 
Inland Revenue. — For Administrators ii^ith the Bmtness. 
Will annexed. 

In her Majesty's Court of Probate. The Principal Registry. 

In the goods of A« B. deceased. 

The day of 18 . 

I, C. D.. of [insert the namett rttideneet^ and titlee or prO" 
feseions of the persons making the €(ffidaint], the party applying 
for administration with the will [insert codicils^ if anff[ an- 
nexed of the personal estate and effects of A. B., late of 
deceased, make oath \or solemnly affirm], that the said 
deceased died on or about the day of one thou* 

sand hundred and at ^nsert the place of death, or 

set forth the reason why the same cannot he furnished], and that 
the personal estate and eifects of the said deceased, which he 
any way died possessed of or entitled to, and for or in respect 
of which letters of administration with the said will [insert 
codicils, if any"] annexed are to be granted, exclusive of what 
the said deceased may have been possessed of or entitled to 
as a trustee for any other person or persons, and not benefi- 
cially [1/ leaseholds insert clause No. 1* hereon endorsed], and » 
without deducting anything on account of the debts due and 
owing from the said deceased, are under the value of 
pounds, to tiie best of my knowledge, information and belief 
lifno leaseholds insert clause No, 2f hereon endorsed], 

(Signed) C. D. 
Sworn at on the day of before me 

[person authorized to administer oaths under the act], 

N.B. — Forms for the two leasehold clauses to he printed on the 
hack of the t^davit. 



No. 3 6. — Affidavit for the Commissioners of 
Inland Revenue. — For Administrators. 

In her Majesty's Court of Probate. The Principal Registry. 
In the goods of A. B. deceased. 

The day of 18 . 

I) C. D., of [insert the names, residences, titles or professions 
of the persons making the affidavit] the party applying for let- 
estates for years, whether absolute or determinable on a life 
or lives, to the best of my [or our] knowledge, information 
and belief." 

• See note *, p. 268, ante. 

f See note f , ibid. 
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KoD- ten of administration of the personal estate and effects of the 
Cratentioai ^^ A. B., late of make oath \_or solemnly affirm] and 

Bniinggi. ^y ^ follows: that the said deceased died on or about 
the day of one thousand hundred and 

at [intert place of death, or tet forth the reason why the 
tame cannot be fitmished], and that the personal estate and 
effects of the said deceased which he any way died poe- 
sessed of or entitled to, and for or in respect of which letters 
of administration are to be granted, exclusive of what the 
said deceased may have been possessed of or entitled to as a 
trustee for any other person and persons, and not beneficially 
\Jf leaeeholds insert clause No. 1* hereon endorsed], and without 
deducting anything on account of the debts due and owing 
from the said deceased, are under the value of pounds, 

to the best of my knowledge, information and belief [^ no 
leaseholds insert clause No, 2f hereon endorsedl. 

(Signed) C. D. 
Sworn at on the day of before me 

{^person authorized to administer oaths under the act], 

N.6. — Forms for the two leasehold clauses to be printed at the 
back qf the qffidavit. 



No. 4— Oath for Execator. 

In her Majesty's Court of Probate. The Principal Reg^istry. 

In the goods of A. B. deceased. 

I, C. D., of in the county of make oath and say 

for solemnly affirm], that I believe this paper writing \^or 
these paper writings] hereto annexed to contain the true and 
original last will and testament [or last will and testament 
with codicils] of A. B. late of in the county of 

deceased, aitd that I am the sole executor [or one of 
the executors] therein named [or executor according to the 
tenor thereof, executor during life, executrix during widow- 
hood, or as the case may be], and that I will faithfully admi- 
nister the personal estate and effects of the said testator by 
paying his just debts and the legacies contained in his will 
[or will and codicils], so far as the same shall thereto 

extend and the law bind me ; that I will exhibit an inventory, 
and render an account of my executorship, whenever required 
by law so to do ; that the testator died at in the county 

of on the day of 18 ; and that the whole 

of the personal estate and effects of the said testator does not 

• See note *, p. 268, ante, 
t See note f, t&M/. 
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amount in value to the turn of poundi» to the belt of Non- 

roy [or our] knowledge, information and belief. ^^S^^!?* 

(Signed) C. D. ^""°*"- 
Sworn at this day of 18 before 

me, £• F» 

[Each testamentanf paper to he marked hy the pereoiu ewom 
ami the pentm adminittering the oath,'] 



No. 5. — Oath for Administrators with the WilL 

In her Majesty's Court of Probate. The Principal Registry. 

In the goods of A. B. deceased. 

I, C. D., of in the county of make oath and say 

[or solemnly affirm], that I believe this paper writing [or 
these paper writings] hereunto annexed to contain the true 
and original last will and testament [or the last will and 
testament with codicils] of A. B. late of in the 

county of deceased, and that the executor therein 

named is dead without having taken the probate thereof [or 
at the fact may he]^ and that I am the residuary legatee in 
trust named therein [or at the fact may 6«], and that I will 
faithfully administer the personal estate and eiSects of the 
said deceased according to the tenor of his will [or will and 
codicils] by paying his just debts and the legacies 
contained in his will [or will and codicils], and dis- 

tributing the residue of his estate according to law ; that I 
will exhibit an inventory and render an account of my admi- 
nistration whenever required bv law so to do ; that the testator 
died at on the day of 18 ; and that the 

whole of the personal estate and effects of the said deceased 
does not amount in value to the sum of pounds, to the 

best of my knowledge, information and belief. 

(Signed) C. D. 
Sworn at this day of 18 before me, 

[Each testamentary paper to he marked hy the persons sworn 
and the person administering the oath.] 



No. 6. — Oath for Administrators. 

In her Majesty's Court of Probate. The Principal Registry. 

In the goods of A. B. deceased. 

I, C. D., of in the county of make oath and say 

[or solemnly affirm], that A. B. late of deceased, died 
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Kon- A bacbelor, without parent, brother or sister, uncle or aunt, 
Contentions nephew or niece, and intestate, and that I am the lawful 
Bu>in«t. cousin german and one of the next of kin of the said deceased 
[this must he altered in aeeordance with the circumstances of the 
case"] ; that I will faithfully administer the personal estate 
and effects of the said deceased, by paying his just debts and 
distributing the residue of his estate according to law ; that 
I will exhibit an inventory and render an account of ray 
administration whenever required by law so to do ; that the 
said deceased died at on the day of 18 ; 

and that the whole of the personal estate and effects of the 
said deceased does not amount in value to the sum of 
pounds, to the best of my knowledge, information and belief. 

(Signed) A. B. 
Sworn at this day of 18 before me, 



No. 7. — Probate. 

In her Majesty's Court of Probate. The Principal Registry' 

Be it known, that on the day of 18 the 

last will and testament [or the last will and testament with 

codicils] hereunto annexed of A. B., late of 
deceased, who died on or about at was proved 

and repistered in the said district registry of attached 

to her Majesty's Court of Probate,* and that the administration 
of all and singular the personal estate and effects of the said 
deceased was granted by the aforesaid court to C. D., the sole 
executor [or as the case may be"} named in the said will, he 
having been first sworn well and faithfully to administer the 
same, by paying the just debts of the deceased and the 
legacies contained in his will for will and codicils] so 

far as he is thereunto bound by law, and to exhibit a true and 
perfect inventory of all and singular the said estate and 
effects, and to render a just and true account thereof when- 
ever required by law so to do. 

(Signed) E. F., 

Extracted by Registrar. 

(l.s.) 

[To be taritten in the margin of Probate. 1 Sworn under 
£ and that the testator died on or about the day of 

18 . 

• [So in the originaW] 
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No. 8.— Letters of Administration with the Will confendou. 

annexed. Buainew. 

Id her Majesty's Court of Probate. The Principal Registry. 

Be it known, that A. B., late of in the county of 

deceased, who died on or about the day of 

at made and duly executed his last will and 

testament and did therein name . And bb it 

FURTHER KNOWN, that on the day of 18 

letters of administration with the said will annexed of 

all and singular the personal estate and effects of the said 
deceased were granted by her Majesty's Court of Probate to 
C. D. {^insert the charcKter in which the grant ia taken^, he 
having previously been sworn well and faithfully to ad- 
minister the same according to the tenor of the said will 
to pay the just debts of the said deceased, and to exhibit a 
true and perfect inventory of all and singular the said per- 
sonal estate and effects and to render a just and true 

account thereof whenever required by law so to do. 

(Signed) £. F., 
Extracted by Registrar. 

(l.8.) 

[To be written in margin,'] Sworn under £ and that 

the testator died on or about the day of 

18 . 



No. 9. — Letters of Administration. 

In her Majesty's Court of Probate."^ The Principal Registry. 

Be it known, that on the day of 18 letters 

of administration of all and singular the personal estate and 
effects of A. B., late of deceased, who died on or about 

18 at intestate, were granted by her Majesty's 

Court of Probate to C. D. of the widow [or as the case may 
he"] of the said intestate, she having been first sworn well and 
faithfully to administer the same, by paying his just debts, 
and distributing the residue of his personal estate and effects 
according to law, and to exhibit a true and perfect inventory 
of all and singular the said estate and effects, and to render a 
just and true account thereof whenever required by law so 
to do. 

(Signed) £. F., 

Extracted by Registrar. 

(L.S.) 

[7*0 be written in margin of Administration will.'] Sworn 
under £ and that the intestate died on or about the 

day of 18 . 

o 
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^ Non; No. 10.— Doable Probate. 

Contentioof 



BuiineM. 



In faer Majesty's Court of Probate. The Principal Registry. 

Be it known, that on the day of 18 the last 

will and testament [or the last will and testament with 
codicils] of A. B., late of deceased, who died on or 

about at was prored and registered, and that 

administration of all and singular the personal estate and 
effects of the said deceased, and any way concerning his will, 
was granted to C. D., one of the executors named in the said 
will [or codicil], he having been already sworn well and 
IkithfuUy to administer the same, and to make a true and 
perfect inventory of all the said personal estate and effects, 
and to render a just and true account thereof whenever 
required by law so to do, power being reserved of making the 
like grant to E. F., the other executor named in the said will, 
when he should apply for the same. And be it further 
KNOWN, that on the day of 18 * the said will 

of the said deceased was also proved, and that the like ad- 
ministration of all and singular the personal estate and effects 
of the said deceased, and any way concerning his will, was 
granted to the said £. F^ he having been first duly sworn 
well and faithfully to administer the same, and to make a 
true and perfect inventory of the personal estate and effects 
of the said deceased, and to render a just account thereof 
whenever required by law so to do. 

(Signed) G. H., 

Extracted by Registrar. 

(l.8.) 

[To be written in marginJ] Sworn under £ and that 

the testator died on or about the day of 18 



No. 11.— Exemplification of Probate or of Letters 
of Administration with Will annexed. 

In her Majesty's Court of Probate. The Principal Registiy. 

Be it known, that upon search being made in die prin- 
cipal registry of her Majesty's Court of Probate, it plainly 
appears that on the day of in the year of oui 

Lord 18 the last will and testament with codicils of 

A. B., late of deceased, who died at on or about 

18 was proved by C. D., the executor named 

* [/n the margin.'] '* Former grant, Jan. 18 , under the 
lame sum." 
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therein [or letters of administration with the last will and Non- 
testament (and codicils) annexed of the personal estate Contentioui 
and effects of A. B., late of, &c., were granted to C. D^ as the "*' 

], and which probate or letters of administration now 
remain of record in the said registry. The true tenor of the 
said probate [or letters of administration with the will an- 
nexed, as the cote may be"] is in the words following, to 
wit : — 

[Here the grant is to be recited verbattnu'] 
In faith and testimony whereof these letters testimonial 
are issued. 

Given at as to the time of the aforesaid search, and 

the sealing of these presents, this day of 

in the year of our Lord 18 . 

(Signed) £. F., 
Extracted by Registrar. 

(L.s.) 

[To be written in margin.^ Sworn under £ and that 

the testator died on the day of 18 . 



No. 12. — Exemplification of Administration. 

In her Majesty's Court of Probate. The Principal Registry. 

Be it known, that upon search being made in the prin- 
cipal registry of her Migesty's Court of Probate, it appears 
that on the day of in the year of our Lord 18 

letters of administration of all and singular the personal 
estate and effects of A. B., late of who died at 

on or about were granted to C. D., the [or one of 

the ] of the said deceased, and which letters of admi- 

nistration now remain of record in the said registry. The 
true tenor of the said letters of administration is in the words 
following, to wit : — 
[Here the letters qf administration are to be recited tferbatim,"} 
In faith and testimony whereof these letters testimonial 
are issued. 

Given at as to the time of the aforesaid search, and 

sealing of these presents, this day of in the 

year of our Lord 18 . 

(Signed) K. L., 
Extracted by Registrar. 

(l.s.) 

[To be ufritten in margin,"] Sworn under £ and that 

the intestate died on the day of 18 . 



o2 
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Non- jfo^ 13, — Special Administration with the Will of 

Contentious '^ -»ir • j izt- i 

Business. a Married Woman annexed. 

In her Majesty's Coart of Probate. The Principal Registry. 

Be it known, that A. B., wife of C. B., late of in 

the county of died on the day of 18 at 

and having during her coverture with the said C. B., 
by virtue of certain powers and authorities given to and 
vested in her by a certain indenture of settlement bearing 
date the day of 18 and of all other powers and 

authorities her enabling, made and executed her last will and 
testament, bearing date the day of 18 and 

thereof appointed her said husband, the said C. B., sole 
executor, and that the said C. B., as the lawful husband of 
the said deceased, is the sole person entitled to her personal 
estate and effects, over which she had no disposing power, 
and concerning which she is dead intestate. And be it 
ALSO KNOWN, that ou the day of 18 letters of 

administration (with the said will annexed) of all and singular 
the personal estate and effects of the said deceased were 
granted and committed by her Majesty's Court of Probate to 
the said C. B., on his giving the usual security, he having 
been first sworn well and faithfully to administer the same, to 
pay whatever debts the said deceased at the time of her death 
did owe, and to exhibit a true and perfect inventory of all 
and singular her personal estate and effects, and to render a 
just account thereof whenever required by law so to do. 

(Signed) J. S., 

Extracted by Registrar. 

(l.s.) 

[To be written in marginJ] Sworn under £100, and that 
the testatrix died on the day of 18 . 



No. 13 a. — Limited Probate of a Married 

Woman's Will. 

In her Majesty's Court of Probate. The Principal Registry. 

Be it KNOWN, that A. B., wife of C. B., late of in 

the county of died on the day of 18 at 

and having during her coverture with the said C. B., 
by virtue of certain powers and authorities vested in her by 
a certain indenture of settlement, bearing date the day 

of 18 and made between £. F. of in the 

county of esquire, of the first part, the said deceased, 
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by her then name and description of A. G. of in the Kon- 

county of spinster, of the second part, and H. I. of Contentious 

in the same county, gentleman, and the said C. B. of "' ^'' 

aforesaid of the third part, made and executed her last 
will and testament, bearing date the day of one 

thousand eight hundred and and thereof appointed L. M. 
and O. P. executors. 

And BE IT ALSO KNOWN, that on the day of 

18 the said last will and testament of the said A. B., here- 
unto annexed, was proved and registered in the said principal 
registry, and that probate of the said will of the said de- 
ceased, limited to the administration of all such personal 
estate and effects as she the said deceased by virtue of the 
aforesaid indenture had a right to appoint or dispose of, and 
has in and by her said will appointed or disposed of accord- 
ingly, but no further or otherwise, was granted to the said 
L. M., one of the executors named in the said will as afore- 
said, he having been first sworn well and faithfully to admi- 
nister the same, by paying the just debts of the deceased, and 
the legacies contained in her said will, as far as he is there- 
unto bound by law, and to exhibit a true and perfect inventory 
of the said limited estate and effects, and to render a just and 
true account thereof whenever required by law so to do, power 
being reserved of making a like grant of probate to the said 
O. P., the other executor, when he shall apply for the same. 

(Signed) J. S., 

Extracted by Registrar. 

(l.s.) 

[To be written in margin,'] Sworn under £ and that 

the testator died on the day of 18 . 



No. 14. — Special Administration of the rest of the 
(joods of a Married Woman. 

In her Majesty's Court of Probate. The Principal Registry. 

Be it known, that A. B., wife of C. B., late of in 

the county of died on the day of 18 and 

having during her coverture with the said C. B., by virtue of 
certain powers and authorities vested in her by a certain in- 
denture bearing date the day of 18 and made 
between D. E. of in the county of esquire, of the 
first part, the said C. B., therein described, of in the 
county of gentleman, of the second part, and the said 
A. B. by her then name and description of A. F. of in 
the county of widow, and G. H. of the same place, 
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Kon- esquire, of the third part, made and executed her last will 
^BuSeiii** *"^ tcstoment, bearing date the day of 18 and 

^ thereof appointed E. F. and G. H. executors. And be it 

ALSO KNOWN, that on the day of 18 probate of 

the said will, limited to the administration of all such per- 
sonal estate and effects as she the said deceased, by virtue of 
the said indenture, had a right to appoint or dispose of, and 
hath in and by her said will appointed or disposed of accord- 
ii^ly, but no further or otherwise, was granted by authority 
of to the said E. F. and G. H., the executors named in 

the said will. And be it further known^ that on the 
day of 18 letters of administration of the rest of the 

personal estate and effects of the said A. B. deceased were 
granted to the said C. B., the lawful husband of the said 
deceased, he having been first sworn faithfully to administer 
the same, and to exhibit a true and perfect inventory thereof, 
and also to render a just and true account thereof whenever 
required by law so to do. 

(Signed) R. S., 
Extracted by Registrar. 

(l.s.) 

[To be written in nuirgin,'\ Sworn undd: £ and that 

the deceased died on the day of 18 • 



No. 15. — Administration de Bonis non. 

In her Majesty's Court of Probate. The Principal Registry. 

Be it known, that A. B^ late of in the county of 

deceased, died on or about 18 at intes- 

tate, and that since his death, to wit, in the month of 
18 letters of administration of all and singular his personal 
estate and effects were committed and granted to C. D. [insert 
the relationship or character qf administrator^ (which letters of 
administration now remain of record in ) who, after 

taking such administration upon him, intermeddled in the 
personal estate and effects of the said deceased, and after- 
wards died, to wit, on leaving part thereof unadmi- 
nistered, and that on the day of 18 letters of 
administration of the said personal estate and effects so left 
unadministered were granted by her Majesty's Court of 
Probate to he having been first sworn well and faith- 
fully to administer the same, to pay his just debts, and 
exhibit a true and perfect inventory of the said personal 
estate and effects so left unadministered, and render a just 
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and time account thereof whenever required hy law ao to Non- 
do. Contentioiui 

(Signed) E. F., Bwin^M, 

Extracted hy Regiatrar. 

(l.b.) 

[To be written in margin qf Administration will.] Sworn 
under £ and that the intestate died on the day of 

18 , 



No. 16. — Administration Bond. 

Know all men hy these presents, that we, A. B., of 

C. D., of and E. F., of are jointly and seve- 

rally hound unto G. H., the Judge of her Majesty's 
Court of Probate, in the sum of pounds of good 

and lawful money of Great Britain, to he paid to the said 
G. H., or to tfie Judge of the said court for the time 
being, for which payment well and truly to be made we 
bind ourselves and of us for the whole, our heirs, 

executors, and administrators, firmly by these presents. 
Sealed with our seals. Dated the day or 

in the year of our Lord one thousand eight hundred 
and 
The condition of this obligation is such, that if the above- 
named A. B., the [at the caee may be] of I. J., late of 
deceased, who died on the day of do, when law- 

fully called on in that behalf, make or cause to be made a 
true and perfect inventory of all and singular the personal 
estate and efiects of the said deceased, which have or shall 
come to hands, possession, or knowledge, or into the 

hands and possession of any other person for and the 

same so made do exhibit or cause to be exhibited into the 
principal registry of her Majesty's Court of Probate, when- 
ever required by law so to do, and the same personal estate 
and effects, and all other the personal estate and effects of 
the said deceased at the time of death, which at any 

time after shall come to the hands or possession of the said 
or into the hands or possession of any other person 
or persons for do well and truly administer according 

to law; (that is to say,) do pay the debts which did 

owe at decease, and further do make or cause to he 

made a true and just account of said administration 

whenever required by law so to do ; and all the rest and 
residue of the said personal estate and effects do deliver and 
pay unto such person or persons as shall be entitled thereto, 
under the act of parliament, intituled " An Act for the better 
Settling of Intestates' Estates;" and if it shall hereafter ap- 
pear that any last will and testament was made hy the said 
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Business. 



Non- deceased, and the executor or executors therein •named do 
Contentious exhibit the same into the said court, making request to have 
"" *"'" it allowed and approved accordingly, if the said being 

thereunto required, do render and deliver the said letters 
of administration (approbation of such testament being first 
had and made) in the said court, then this obligation to be 
void and of none effect, or else to remain in full force and 
virtue. 

Signed, sealed and delivered in the presence of 

K. L., Registrar, 
[or 
O. P., a Clerk in the Principal 
Registry of her Majesty's Court 
of Probate]. 



No. 17. — Administration Bond for Administrators 

with the Will. 

Know all men by these presents, that we, A. B., of 
C. D., of and £. F., of are jointly and seve- 

rally bound unto G. H., the Judge of her Majesty's 
Court of Probate, in the sum of pounds of good 

and lawful money of Great Britain, to be paid to the 
said G. H., or to the Judge of the said court for the time 
being, for which payment well and truly to be made we 
bind ourselves and of us for the whole, our heirs, 

executors and administrators, firmly by these presents. 
Sealed with our seals. Dated the day of 

in the year of our Lord one thousand eight hundred 
and 

The condition of this obligation is such, that if the above- 
named A. B., the [as the case may be'] of I. J., late of 
deceased, who died on the day of do, when law- 

fully called on in that behalf, make or cause to be made a 
true and perfect inventory of all and singular the personal 
estate and effects of the said deceased which have or 

shall come to hands, possession or knowledge, and the 

same so made do exhibit or cause to be exhibited into the 
principal registry of her Majesty's Court of Probate, when- 
ever required by law so to do, and the same personal estate 
and effects do well and truly administer, (that is to 

say,) do pay the debts of the said deceased which did 

owe at decease, and then the legacies contained in the 

said will annexed to the said letters of administration so to 
committed, as far as personal estate and effects 

will thereto extend, and the law charge and 
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further do make or cause to be made a true and just account 
of said administration when shall be thereunto 

lawfully required, and all the rest and residue of the said 
personal estate and effects shall deliver and pay unto such 
person or persons as shall be by law entitled thereto, then 
this obligation to be void and of none effect, or else to remain 
in full force and virtue. 
Signed, sealed and delivered in the presence of 

K. L., Registrar 
[or 
O. P., a Clerk in the Principal 
Registry of her Migesty's Court 
of Probate]. 



Nod- 

Contentioaa 

Busineas. 



No. 18.— Declaration of the Personal Estate and 
Effects of a Testator or an Intestate. 

A true declaration of all and singular the personal estate 
and effects of A. B., late of deceased, who died on the 

day of at and had at the time of his death 

a fixed place of abode at within the district of 

which have at any time since his death come to the hands, 
possession or knowledge of C. D., the administrator with the 
will of the said A. B. [or administrator, as the case may bej, 
made and exhibited upon and by virtue of the corporal oath 
[or solemn affirmation] of the said C. D., as follows, to wit :— 



£ 



s. 



d. 



First, this declarant declares that the said de- 
ceased was at the time of his death possessed of or 

entitled to . . . . 

{^The details of the deceased* s effects must he here 
inserted^ and the value inserted opposite to each 
particular'^. 

Lastly, this declarant saith, that no personal estate or 
effects of or belonging to the said deceased have at any time 
since his death come to the hands, possession or knowledge 
of this declarant, save as is hereinbefore set forth. 

(Signed) C. D. 

On the day of 18 the said C. D. was duly 

sworn to \or solemnly affirmed] the truth of the above 
inventory, 

Before me 
[person authorized to administer oaths under the act'\. 
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contenrtoiM ^^' ^^' — Justification of Sureties. 



Business. 



In her Majesty's Court of Probate. The Principal Registry. 

In the goods of A. B. deceased. 

The day of 18 . 

We, C. D. of and E. F. of jointly 

and severally make oath, that we are the proposed sureties 
on behalf of G. H., the intended administrator of all and 
singular the personal estate and effects of the said A.*B., late 
of deceased, in the penal sum of pounds, for his 

faithful administration of the said personal estate and effects 
of the said deceased ; and I the said C. D. for myself 

make oath, that I am, after payment of all my just debts, 
well and truly worth in money and effects the sum of ; 

and I the said £. F. for myself make oath, that I am, 

after payment of all my just debts, well and truly worth in 
money and effects the sum of pounds. 

Same day the said C. D. and 

E. F. were duly sworn 

the truth of this affidavit. 

Before me 
[perton authorized to administer oaths under the act"}. 



nd) 



No. 20. — Election by Minors of a Ouardian. 

In her Majesty's Court of Probate. The Principal Registry. 

Whereas A. B., late of in the county of de- 

ceased, died on or about the day of 18 at 

intestate, a widower, leaving C. D., E. F. and G. H., 
his natural and lawful children and only next of kin, the said 
C. D. being a minor of the age of twenty years only, the said 
£. F. being also a minor of the age of nineteen years only, 
and the said G. H. being an infant of the age of six years 
only: 

Now we, the said C. D. and E. F., do hereby make choice 
of and elect K. L. of in the county of our lawful 

maternal uncle and one of our next of kin, to be our curator 
or guardian, for the purpose of his obtaining letters of admi- 
nistration of the personal estate and effects of the said A. B. 
deceased, to be granted to him, for our use and benefit, and 
until one of us attain the age of twenty-one years [^or for the 
purpose of renouncing for us, and on our behalf all our right, 
title and interest to and in the letters of administration, &c. 
as the case may &&] [^addf in cases where a proctovy solicitor or 
attorney appears for the minor Sy and we hereby appoint M. N. 
of our proctor, solicitor or attorney, to file or cause to 
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he fi]ed this our election for us in tbe said principal registry Non^ 
of her Majesty's Court of Probate]. ^bSSST"* 

In witness whereof we have hereunto set our hands ^ 

and seals this day of in the year 18 . 

Signed, sealed and delivered in the presence of 

[^One disinterested witness stffficient']. 



No. 21. — Renunciation of Probate and Adminis- 
tration with the Will annexed. 

In her Majesty's Court of Probate. The Principal Registry. 

Whebeas a. B.) late of in the county of de- 

ceasedy died on the day of 18 at ; and 

whereas he made and duly executed his last will and testa- 
ment, bearing date the day of 18 [if there are 
codicils their dates should be also inserted], and thereof ap- 
pointed C. D. executor and residuary legatee in trust [or as 
the ciue may be] : 

Now I, the said C. D., do hereby declare, that I have not 
intermeddled in the personal estate and effects of the said 
deceased, and will not hereafter intermeddle therein widi 
intent to defraud creditors, and I do hereby expressly re- 
nounce all my right and title to the probate and execution of 
the said will [and codicils, ifany'jy and to tbe letters of admi- 
nistration with the said will [and codicils, f/* any] annexed, 
of the personal estate and effects of the said deceased [add in 
cases tohere a proctor, solicitor or attorney appears for the person 
renouncing, and I hereby appoint E. F. of my proctor, 

solicitor or attorney, to file or cause to be filed this renuncia- 
tion for me in the said principal registry of her Majesty's 
Court of Probate]. 

In witness whereof I have hereto set my hand and seal 
this day of 18 . 

CD. 

Signed, sealed and delivered by the said'C. D. in the 
presence of 

G. H. 
[^One disinterested witness sufficient]. 



No. 22. — Renunciation of Administration. 

In her Majesty's Court of Probate. Tbe Principal Registry.* 

Whereas A. B., late of in tbe county of de- 

ceased, died on the day of 18 at intes- 

* This is to be varied according to the fact. 
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Non- tate, a widower; and whereas I, C. D. of am his 

^B??to*?"* natural lawful child, and hb only next of kin : 
— "*"'^**' Now I, the said C. D. do hereby declare that I 

have not intermeddled in the personal estate and effects of 
the said deceased, and do hereby expressly renounce all my 
right and title to the letters of administration of the personal 
estate and effects of the said deceased [^addin cases where a proc- 
tor, solicitor or attorney appears for ths person renouncingy and I 
hereby appoint £. F. of my proctor, solicitor or attor- 

ney, to file or cause this renunciation to be filed for me in the 
prmcipal registry of her Majesty's Court of Probate]. 

In witness whereof I have hereto set my hand and seal 
this day of 18 • 

CD. 
Signed, sealed and delivered by the said C. D. in the 
presence of 

G.H. 
[_One disinterested witness strfficient']. 



No. 23. — Subpoena in a Proceeding in Common 
Form to bring in a Script. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
Faith. 

To of 

Whereas it appears by a certain affidavit filed in the 
principal registry of our Court of Probate [or filed in the dis- 
trict registry of attached to our Court of Probate], 
bearing date the day of 18 and made by 
of that a certain original paper or script, being 
or purporting to be testamentary, to wit l?iere describe the 
paper"], bearing date the day of 18 is now in 
your possession or under your control : 

Now THIS IS TO COMMAND YOU, that within eight days 
after service hereof on you, inclusive of the day of such ser- 
vice, you do bring into and leave in the principal registry of 
our said court \or the district registry of attached to 

our said court] the said original paper now in the possession 
of you the said or in case the said original paper be not 

in your possession or under your control, that you, within 
eight days after the service hereof on you, inclusive of the day 
of such service, do file in the principal registry of our said 
court [or in the district registry of attached to our said 

court], an affidavit to that effect, and therein set forth what 
knowledge you have of and respecting the said script : And 
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this you shall in no wise omit under the penalty of one ^®°~ 
hundred pounds. Witness [imert the name cf the Judge], at SJjf^SIi"' 

the Court of Probate, the day of 18 in the '■— 

year of our reign. 

Indorsement to be made of the Service. 

This subpoena was served by G. H. on of on 

the day of 18 . 

(Signed) G. H. 



No. 24. — Affidavit of Handwriting. 

In her Majesty's Court of Probate. The Principal Registry. 

I, A. B. of in the county of make oath [or 

solemnly a£Srm], that I knew and was well acquainted with 
C. D., late of in the county of deceased, who died 

on the day of at for many years before and 

down to the time of his death, and that during such period I 
have frequently seen him write and also subscribe his name to 
writings, whereby I have become well acquainted with his 
manner and character of handwriting and subscription, and 
having now with care and attention perused and inspected 
the paper writing hereunto annexed, purporting to be and 
contain the last will and testament of the said deceased, 
beginning thus ending thus and being subscribed 

thus [include in these recital* the date qf the wiW], ** C. D." 
I further make oath, that I verily and in my conscience 
believe the whole body, series and contents of the said will, 
together with the names ** C. D." subscribed thereto as afore- 
said, to be of the true and proper handwriting and sub- 
scription of the said " C. D." deceased. 

On the day of 18 the said A. B. was duly 

sworn at to the truth of this affidavit [or made 

this solemn affirmation]. 

Before me, 

E. F. 
[person authorized to administer oaths under the act'\. 



No. 25.— Affidavit of Plight and Condition and 

Finding. 

In her Majesty's Court of Probate. District Registry of 

I, A. B. of in the county of make oath [or 

solemnly affirm], that I am the sole executor named in the 
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Non- paper writing now hereunto annexed, purporting to be and 
Contentions contain the last will and testament of £. F., late of in 

Buslnesg. ^|,^ county of deceased (who died on the day 

of at ), the said will bearing date the day 

of beginning thus ending thus and being 

subscribed thus " C. D.," and having viewed and perused the 
said will and particularly observed that [^here recite the find' 
ing qf the will, and the various obliteraiumt, interlineaiiong, 
erasures and alterations (tf any), and the general plight and 
condition of the will, or any other matters requiring to be 
accounted for, and clearly trace the will from the possession qfthe 
deceased in his lifetime up to the time of making this (affidavit"] ; 
I the deponent lastly make oath that the same is now in all 
respects in the same state, plight and condition as when 
found [^or as the case may be]. 

On the day of 18 the said A. B. and C. D. 

were duly sworn at to the truth of this afiBdavit 

[or made this solemn affirmation before me]. 

I.J. 
[person authoriaud to administer oaths under this act"]. 



No. 26. — Affidavit of Search. 

In her Majesty's Court of Probate. The Principal Registry. 

I, A. B. of in the county of make oath {^or 

solemnly affirm] that I am the sole executor named in the 
paper writing hereunto annexed, purporting to be and con- 
tain the last will and testament of C. D., late of de- 
ceased, who died on the day of in the year 18 
at the said will beginning thus, " ," ending thus, 
" In witness whereof I have hereunto set my hand this 
'* day of in the year of our Lord one thousand eight 
'''hundred and fifty-four'* [or as the case may be"], and being 
thus subscribed, " C. D." And referring particularly to the 
fact that the blank spaces originally left in the said will for 
the insertion of the day and month of the date thereof have 
never been supplied [or that the said will is without date, or 
as the case may be], I further make oath [or solemnly affinn] 
that I have made inquiry of £. F., the solicitor of the said 
deceased, and that I have also made diligent and careful 
search in all places where he the said deceased usually kept 
his papers of moment and concern, and in his depositories, in 
order to ascertain whether he had or had not left any other 
will, but that I have been unable to discover any such will. 
And I lastly make oath [or solemnly affirm], that I verily 
believe the said deceased died without having left any will* 
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codicil or testamentary paper whatever other than the said ^Stm, 
will by me hereinbefore deposed of. bSSSm** 

A. B. '— 

On the day of 18 the said A. B. was duly 

sworn at to the truth of this affidavit \or made 

this solemn affirmation before me.1 

G.H. 
[person authorized to administer oaths under the aef], 

[This form oft^ffldaint to be used when it is shown by qffidavit 
that neither the subscribed witnesses nor any other person earn 
depose to the precise time vfthie execution of the wiU], 



No. 27.— Caveat. 

In her Majesty's Court of Probate. The Principal Registry. 

Let nothing be done in the goods of A. B., late of 
deceased, who died on the day of at un- 

known to C. D. of having interest [or to E. F. of 

proctor, solicitor or attorney of parties having interest]. 
Dated this day of 18 . 

(Signed) C. D. of [or E. P, of 

the proctor, solicitor or attorney of par- 

ties having interest]. 



No. 28. — Warning to Caveat. 

• 

In her Majesty's Court of Probate. The Principal Registry. 

To A. B. of [^or to C. D. of proctor, solicitor 

or attorney of parties having interest]. 

You are hereby warned, within six days* after the service 
of this warning upon you, inclusive of the day of such service, 
to cause an appearance to be entered for you in the said dis- 
trict registry attached to the said Court of Probate to the 
caveat entered by you in the personal estate and effects of 
B. F., late of deceased, who died at on or about 

the day of 18 and to set forth your {^or your 

client's] interest ; and take notice, that in default of your so 
doing the said court will proceed to do all such acts, matters 
and things as shall be needful and necessary to be done in and 
about the premises. 

(Signed) X. Y., district registrar. 

* [^To be inserted in margin] Note* — These six days are to 
be exclusive of Sunday. 
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Nod- Indorsement to be made after Service. 

Contentioiu 

BuaineM. rpj^^ warning was served by I. K. on A. B. of [^or on 

C. D. of the proctor, solicitor or attorney] by whom 

the caveat was entered in respect of the personal estate and 
effects of the within-named deceased at on the 

day of 18 . 

(Signed) I. K. 
[or, The duplicate of this warning signed by the said X. Y., 
was sent by the public post, directed to the said A. B. {or 
C. D.) by whom the caveat was entered in respect of the per- 
sonal estate and effects of the within-named deceased at 
on the day of 18 • 

(Signed) I. K.] 
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FEES 



TO BE TAKEN IN THE 



PRINCIPAL REGISTRY OF THE COURT OF PROBATE 



IN 



NON-CONTENTIOUS BUSINESS. 



Probates or Letters of Administration with Will 

annexed. 



For every probate when the personal 


estate is sworn to be 


£ s. 


d. 


under 100/., or any sum less than 100/. 


• 


1 





For every probate when the personal estate is of the value of 






100/. and under 4,000/., or any sum 


less than 4,000/., a fee 






of Iff. 6d, in the pound on the amount 


of stamp duty payable 






on such probate. 










For every probate when the personal estate is of the value of 






4,000/. and upwards, the following fees: — 








If the personal estate is sworn to be — 








Under the value of £5,000 








4 15 





6,000 








6 





7,000 








5 5 





8,000 








5 10 





9,000 








5 15 





10,000 








6 





12,000 








6 5 





14,000 








6 10 





16,000 








6 17 


6 


18,000 








7 5 





20,000 








7 12 


6 


25,000 








8 2 


6 


^0,000 








8 15 





35,000 








9 7 


6 


40,000 








10 6 


3 


45,000 








11 5 





50,000 








12 3 


9 


60,000 








13 2 


6 


70,000 








15 





80,000 








16 17 


6 



£90 



KOK-COKTSNTIOUS BUSINESS. 



• • 



• m 



Ph>bat c i e o uHHMe d, 

Under the Talue of £ 90,000 

100,000 
120,000 
140,000 
160,000 
180,000 
200,000 
250,000 
300,000 
350,000 
i00,000 
500,000 
600,000 
700,000 
800,000 
900,000 
1,000,000 
Above 1,000,000 
For registering and collating wiUs^ if tlnree folios of ninety 

worcU each, or under . . • • 

If above three folioa of ninety words each, per folio 
In cases of probate for Queen's pay or prize money, the effects 
being under lOOL, without reference to the length of the 
wiu •■ •• •• •• •• •• 

For engrossing and collating a wiU for a double, or duplicate, 
or triplicate, or litigated, or cessate probate, if the will is 
four folios of ninety words each or under, including parch- 
ment • • •• •• •• •• •• 

If above four folios of ninety words each, per folio, including 
parchment •• •• •• •• •• 

For every double or cessate probate, when the personal estate 

is under 450/. or any smaller sum, the same fee as on the 

first probate. 

For every double or cessate probate, when the personal estate 

is of the value of 4502. ana upwards • • • . • • 

For every duplicate and triplicate probate, when the personal 

estate is under 450/. or any smaller sum, the same fee as on 

the first probate. 

For every auplicate and triplicate probate, when the personal 

estate is of the value of 450/. and upwards 

For engrossing, exemplifying, and collating a will of four 

folios of ninety words each or under, including parchment . 

If above four folios of ninety words each, per folio (including 

parchment) •• •• •• •• •• 

For every exemplification of probate 



£ 


«. 


dL 


18 


15 





20 


12 


6 


21 


11 


3 


23 


8 


9 


25 


6 


3 


27 


3 


9 


29 


1 


3 


30 


18 


9 


35 


12 


6 


40 


6 


3 


41 


17 


6 


43 


8 


9 


46 


6 


3 


49 


13 


9 


52 


16 


3 


55 


18 


9 


59 


1 


3 


62 


3 


9 





4 


6 





1 


6 



4 6 

6 
16 



12 6 



12 6 
6 



• • 



1 

1 1 



6 
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Letters of Administratioii. 



For every grant of letters of administration, when the personal 
estate is sworn to be under 100/. or any sum less than 100/^ 
a tee ox •• •• •• •• •• •• 

For every grant of letters of administration, when the personal 
estate is of the value of 100/. and under 2,0001, or any 
sum less than 2,000/., a fee of 1«. 6d. in the pound on the 
amount of stamp duty payable on such letters of adminis- 
tration. 
For ever^ grant of letters of administration, when the personal 
estate is of the value of 2,000/. and upwards, the following 
fees : — 

Under the value of £3,000 

4,000 

5,000 

6,000 

7,000 

8,000 

9,000 

10,000 

12,000 

14,000 

16,000 

18,000 

20,000 

26,000 

30,000 

35,000 

40,000 

45,000 

50,000 

60,000 

70,000 

80,000 

90,000 

100,000 

120,000 

140,000 

160,000 

180,000 

200,000 

250,000 

300,000 

850,000 

400,000 

500,000 

600,000 



10 



4 13 


9 


4 17 


6 


5 5 





5 12 


6 


6 





6 7 


6 


6 15 





7 2 


6 


7 10 





7 17 


6 


8 8 


9 


9 





9 11 


8 


9 16 


8 


11 5 





12 3 


9 


13 11 


8 


15 





16 7 


6 


17 16 


3 


20 12 


6 


23 8 


9 


26 5 





29 1 


3 


30 9 


6 


33 5 


9 


36 2 





38 18 


3 


41 14 


6 


44 10 


9 


46 17 


6 


49 4 


6 


51 11 


3 


53 18 


3 


58 12 
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NON-COMTENTIOUS BUSINESS. 



Letters of Administration— con/tiitt«<I. 
Under the value of £700,000 

800,000 
900,000 
1,000,000 
Above 1,000,000 .. .. 

For every duplicate and triplicate letters of administration 
when the personal estate is under 300^ or any sum less than 
300L, the same fee as on the first grant of letters of admi- 
nistration. 
For every duplicate and triplicate letters of administration 
when the personal estate is of the value of 300/. and up- 
warus .. •• .. •• •• •• 

For every exemplification of letters of administration 
For every grant of letters of administration with will annexed 
de bonis non or cessate when the personal estate is under 
450/. or any smaller sum, the same fee as on the first grant. 
For every grant of letters of administration with will annexed 
de bonis non or cessate, when the personal estate is of the 
value of 450/. and upwards . . 
For engrossing and collating a will for a grant of letters of 
administration with will annexed de bonis non or cessate, if 
the will is four folios of ninety words each or under, in- 
cluding parchment . . • • • • 

If above four folios of ninety words each, per folio, including 
parchment •• •• .. .. ■• 

For every grant of letters of administration de bonis non or 
cessate, when the personal estate is under 800/. or any 
smaller sum, the same fee as on the first grant. 
For every grant of letters of administration de bonis non or 
cessate, when the personal estate is of the value of 300/. and 
upwards .. .• .. •• ■• •• 

For every special or limited grant of probate or letters of ad- 
ministration with or without will annexed, in addition to 
the ordinary fees, as under : — 

If the personal estate is under the value of 20/. Is. per 
folio of ninety words each on the bond, on the act, and 
on the grant of probate or letters of administration. 
If the personal estate is of the value of 20/. and upwards, 
2s. per folio of ninety words each on the bond, on the 
act, and on the grant of probate or letters of adminis- 
tration. 
For articles entered into by administrators to pay creditors 

pro r&tkt per folio of ninety words each 
For the bond for the performance of the articles, per folio of 
ninety words . • • . • . . . . . 

For noting on the grant of letters of administration with or 
without will annexed, and on the act, that additional security 
has been given •• .. .. •• •• 

For every certificate that additional security has been given . . 



£ 


8. 


d. 


63 


5 


9 


67 


19 


6 


72 


13 


3 


77 


7 





82 





9 





1 



12 
1 



6 




12 6 



6 
16 



12 6 



2 
2 








5 
1 
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For every search for will or grant of letters of administration £ s, d, 
or any other document filed in the principal registry, in- 
cluding the looking up and inspecting an original will before 
the same is registered, or a registered copy of a will or an 
administration act . . . . . . . • • • 1 

For every third will or administration act looked up in addi- 
tion to the above .. .. •• .. ..010 

For looking up and inspecting an original will after the same 
is registered in addition to the search . . . . ..010 

For looking up and producing any document filed in the 
registry other than an original will or administration act . . 1 

For every office copy or extract of a record, will, or probate, or 
administration act, or other document filed in the principal 
registry, if five folios of ninety words or under • • ..026 

If exceeding five folios of ninety words, per folio . . ..006 

If the will or other document is 200 years old and five folios of 

ninety words or under . . • . • • ..050 

If exceeding five folios of ninety words, per folio . . ..009 

If the office copy of a will or any part of a will or other docu- 
ment is required to be made fac simile, and such will or part 
of a will or other document is five folios of ninety words in 
length or under .. .. .. •- ..086 

If exceeding five folios of ninety words, per folio .. ..009 

For collating a probate or copy of a will or other document 
left in place of the original, if twenty folios in length or 
under •. .. .. •• .. ..050 

If exceeding twenty folios, for every additional two folios . . 3 

If a copy is required to be printed, for every eight folios of 
ninety words (in addition to a manuscript copy for the 
printer, at 6d* per folio of ninety words) . . ..050 

For every copy of a will made for the Inland Revenue Office, 

per folio .. •• •• .. •• ..006 

For every abstract of an administration act for the Inland 

Revenue Office •• .. •• •• ..038 

For every attendance with any book or original document in 
any of the courts of law or equity in London or West- 
minster, or elsewhere, within three miles of the principal 
registry, except in the Court of Probate and the Court for 
Divorce and Matrimonial Causes at Westminster ..110 

For second and each subsequent attendance in any of the 
courts of law or equity in London or Westminster, except 
as aforesaid, in the same term or sittings after term . • 10 6 

For each day's attendance with any book or original document 
in any of the courts of law or equity, or elsewhere, beyond 
the distance of three miles from the principal registry, 
exclusive of travelling expenses . • • . • • 1 1 

For every receipt for a document or documents delivered out 

of the principal registry . • . . • . ..010 

For the entry of every caveat • . • . • • ..010 

For each notice of such caveat to the district registrars • • 1 



ft94t NON-CONTENTIOUS BUSINESS. 

For every warning to a caveat inuing from the principal £ s, d. 
registry .. .. .. .. •• ..O50 

For messengers' attendance with warning to caveat within 
three miles of the principal registry . . • • ..026 

For a search for a will or grant of letters of administration, 
and for reading the will when the party applying is unable 
or unwilling to search for or read tne same, such a reason- 
able fee as shall be agreed upon at the time. 

For every search by an officer of the principal registry in order 
to ascertain whether any probate or grant of letters of 
administration has already issued, or any application has 
been made for a grant of probate or administration, as 
under : — 

For every year after the year in which the deceased died • • 6 

In case it be requisite to extend the search to one or more 
district registnes, a similar additional fee for the search in 
each of such district registries. 

For filing affidavit for the Inland Revenue Office on granting 
probate on letters of administration for Queen's pay or 
prize money .. •• •• .. ..OlO 

For filing every other affidavit and other document brought 
into and deposited in the principal registry, except the oaths 
for executors, administrators or administrators with the will, 
the first administration bond and the testamentary papers 
in respect of which probate or administration with will 
annexed is granted .. .. .. .. ••026 

For every receipt for documents left in the principal registry 
in order to obtain a grant of probate or letters of adminis- 
tration with or without will annexed • • . • • • 1 

For depositing every will of a person deceased in the principal 
registry for safe custody •• .. .. ••OlOO 

For depositing every will of a living person for safe custody, 
including the deposit receipt.. .. •• ..110 

For taxing every bill of costs, inclusive of the registrar's 
certificate .. .. .. .. .. ••O50 

For every oath administered by the registrars . . ..OlO 

For transfer of an articled clerk • • . • • . 1 
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FEES 

To he taken por their own xjsb hy Proctors, Solicitors 
and Attomies practising in the Court of Probate 
and in the District Registries thereof, in 

NON-CONTENTIOUS BUSINESS. 



Fees of Probates. 



Effects 
twom under 



£ 

5 

20 

100 

200 

300 

460 

600 

800 

1,000 

1,500 

2,000 

3,000 

4,000 

5,000 

6,000 

7,000 

8,000 

9,000 

10,000 

12,000 

1 4,000 

1 6,000 

18,000 

20,000 

25,000 



Oath of 
Executors 
and attend- 
ance on the 
party being 

sworn. 



s, d, 

2 6 

2 6 

6 

6 8 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 



Affidavit 

for the 

Inland 

Revenue 

Office and 

attendance 

on the 

party being 

•worn. 



s. d, 

2 6 

2 6 

5 

6 8 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 



Engross- 
ing and 
collating 
the Will, 
three folioe 
of ninety 
words or 
under, t 



s. d, 
4 6 



4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 

4 



6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 

6 



Probate 
under seal. 



£ 








d. 






». 

1 
1 
1 

8 
7 6 
12 

16 6 
12 6 

1 18 

2 5 
8 
8 15 



4 
4 
5 
5 
5 



6 
6 



10 

15 



5 

10 

5 15 

6 
5 

10 

6 17 6 

7 6 
12 6 

2 6 



7 
8 



Extract- 
ing. 



t, d. 



1 
8 
6 
6 
6 



6 
6 
18 
13 
13 
13 
13 
13 
18 
18 
13 
13 
13 
13 
13 
13 




4 
8 
8 
8 



6 8 

6 8 

6 8 

6 8 



8 
8 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 
4 



Clerk's fee. 



£ s. d. 































1 

2 

2 
2 
2 
2 
2 
2 
6 

6 

6 

6 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 

7 






6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 
6 



t If more than 8 folios, Is. 6d, per folio. 
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MON-COHTENTIOUS BUSINESS. 





















Oath of 


AAdaYit 
for the 

TnlanH 


Engfosa- 
faigand 










Effecto 
iwom under 


Executors 
aad attend- 
ance on the 
(»ait7 being 


ReTenue 

Office and 

attendance 

on the 


coUating 

the Will, 

three folios 

of ninety 


Prohate 
under aeaL 


Extract- 
ing. 


Clerk's fee. 




swoin. 


party beuig 
■worn. 


worda or 
nnder.f 










£ 


«. d. 


#. d. 


«. d. 


£ *. d. 


9, 




£ «. d. 


30,000 


10 


10 


4 6 


8 15 


13 




7 6 


85,000 


10 


10 


4 6 


9 7 6 


13 




7 6 


40,000 


10 


10 


4 6 


10 6 3 


13 




7 6 


45,000 


10 


10 


4 6 


11 6 


13 




7 6 


50,000 


10 


10 


4 6 


12 3 9 


13 




7 6 


60,000 


10 


10 


4 6 


13 2 6 


13 




7 6 


70,000 


10 


10 


4 6 


16 


13 




7 6 


80,000 


10 


10 


4 6 


16 17 6 


13 




110 


90,000 


10 


10 


4 6 


18 15 


13 




110 


100,000 


10 


10 


4 6 


20 12 6 


13 




1 1 


120,000 


10 


10 


4 6 


21 11 3 


13 




110 


140,000 


10 


10 


4 6 


23 8 9 


13 




110 


160,000 


10 


10 


4 6 


25 6 3 


13 




1X0 


180,000 


10 


10 


4 6 


27 8 9 


13 




110 


200,000 


10 


10 


4 6 


29 1 3 


13 




110 


250,000 


10 


10 


4 6 


30 18 9 


13 




110 


300,000 


10 


10 


4 6 


35 12 6 


13 




110 


350,000 


10 


10 


4 6 


40 6 3 


13 




110 


400,000 


10 


10 


4 6 


41 17 6 


13 




110 


500,000 


10 


10 


4 6 


43 8 9 


13 




110 


600,000 


10 


10 


4 6 


46 6 3 


13 




110 


700,000 


10 


10 


4 6 


49 13 9 


13 




110 


800,000 


10 


10 


4 6 


52 16 3 


13 




110 


900,000 


10 


10 


4 6 


55 18 9 


13 




110 


1,000,000 


10 


10 


4 6 


59 1 3 


13 




110 


Above ) 
that sum S 


10 


10 


4 6 


62 3 9 


13 


4 


110 



f If more than 3 folios, \», 6d. per folio. 



Foes of Lettera of AdnumBtrtttioii wiA 1 



Pm* of LflttAM of AdmiDHtntion. 



t 


•. d. 


t. d. 


s 


2 6 


a 6 


30 


3 * 


2 6 


60 




6 


100 




6 8 


WO 




6 8 


800 




10 


4S0 




10 


600 




10 


800 




10 


1,000 




10 


1>)0 




10 


2,000 




10 


8,000 




10 


4,000 




10 


,6,000 




10 


e,ooo 




10 


7,000 




10 


8,000 




10 


9,000 




10 


10,000 




10 


12,000 




10 


14,000 




10 


16,000 


18 4 


10 



4 10 
4 13 9 
4 JT 6 
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HON-COHTBNTIOUS BV8IHS88. 



Fees of Letten of Adminisbratioii — emtHmued, 



Effscts 
•worn under 


Oath of Ad. 
minittntor 
andattend- 
anoeonliis 
being iworn, 

and on 
exeention of 


Affidavit for 
Inland Re- 
venneand 
attendance 
on Adminis- 
txator being 


Letteia of 

Administration 

under aeaL 


Extracting. 


aerk. 




the Bond. 


■worn. 














£ 


«. d. 


#. d. 


£ «. 


d. 


#. 


J. 


£ s. 


d. 


18,000 


13 4 


10 


9 





13 




7 


6 


20,000 


13 4 


10 


9 11 


8 


13 




7 


6 


25,000 


13 4 


10 


9 16 


3 


13 




7 


6 


30,000 


13 4 


10 


11 6 





13 




7 


6 


85,000 


13 4 


10 


12 3 


9 


13 




7 


6 


40,000 


13 4 


10 


13 11 


3 


13 




7 


6 


45,000 


13 4 


10 


15 





13 




7 


6 


50,000 


13 4 


10 


16 7 


6 


13 




7 


6 


60,000 


13 4 


10 


17 16 


3 


13 


j^ 


7 


6 


70,000 


13 4 


10 


20 12 


6 


13 




7 


6 


80,000 


13 4 


10 


23 8 


9 


13 









90,000 


13 4 


10 


26 5 





13 









100,000 


13 4 


10 


29 1 


3 


13 









120,000 


13 4 


10 


30 9 


6 


13 









140,000 


13 4 


10 


33 5 


9 


13 









160,000 


13 4 


10 


36 2 





13 









180,000 


13 4 


10 


38 18 


3 


13 









200,000 


13 4 


10 


41 14 


6 


13 









250,000 


13 4 


10 


44 10 


9 


13 









300,000 


13 4 


10 


46 17 


6 


13 









350,000 


13 4 


10 


49 4 


6 


13 









400,000 


13 4 


10 


51 11 


3 


13 









500,000 


13 4 


10 


63 18 


3 


13 









600,000 


13 4 


10 


58 12 





13 









700,000 


13 4 


10 


63 5 


9 


13 









800,000 


13 4 


10 


67 19 


6 


13 









900,000 


13 4 


10 


72 13 


3 


13 









1,000,000 


13 4 


10 


77 7 





13 









Above I 
that sum S 


13 4 


10 


82 


9 


13 


4 


1 1 
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o 
H 
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•k ». ak ^ (^ WfCa •« 

p2 



500 



<- , , iijMt'k^ m;i,i 



of Probate or LeClefs of Aifauiiiitnlioii 



WTth or widKWl Will annexed. 



win 



TiCJrMtt 



C 8 
110 
6 8 
O S 6 



Dnplicale and Triplicate ProbaleB orLetttfv of Adminisfrt- 
tioo with or mthoal Will 



6 8 



AnrnXmg in the wgktiy, loofcmgwp Ae wiB, and 
ilmf*?"*'» or triplicate p tob te and riigiOMwiiM 
Dnnrini^ and eopjing ttataneiitin mpportof 
tlie Inland Bevcmie OSee lor the dnty-paid 
j l nawMJing at the Inland Bevcnne Ofliee and 

doty-paid itanro 
Dnpfieate or tripneate pnibate or lettcfs of 
widi or witfaoot die will annrxfd. 

If the penonaleacaieii under ^50Lj or anj 

the nnie fee ai on the ftnt frmt. 
If die perwDal estate ii of the vaine of 450L 



O 10 
O 13 4 



CIcdES 



■pw ar di O 12 € 
..068 
..026 
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S02 NON-CONTENTIOUS BUSINESS. 



Probates, Special or Limited. 

£ t. d. 
Coniolting fee .. •• •• •• ••068 

Affidavit for Inland Revenue Office and attendance on the 

executor being sworn : — ^The same fee as on ordinary 

probateib 
Drawing special oath of executor, per folio of leventy-two 

words •• •• •• •• •• ••010 

Fair copy of the oath for the registrar, per folio of seventy-two 

words •• •• •• •• •• ••004 

Attending the registrar thereon . • . • . . 13 4 

Engrossing same, per folio of seventy- two words •• ..004 

Attendance on the executor being sworn . • ••068 

Engrossing and collating the will, three folios of^ 

ninety words or under • . • • I The same fees 

Special or limited probate, under seal .. ** i as on ordinary 

Extracting .• •• •• •• ** I probates. 

^lerK •• •• •• •• ••J 



Letters of AdministratioD, Special or Limited^ 

£, s, d. 

Consulting fee •. .. .. •• ..068 

Perusing and abstracting deeds or other instruments, when 

necessary, at per folio of ninety words • • ..004 

Proxy of nomination •• •• •• .. ..0 13 4 

Affidavit for Inland Revenue Office and attendance on the 
administrator being sworn : — ^The same fees as on ordinary 
grants of letters of administration. 
Drawing special oath of the adminbtrator, per folio of seventy- 
two words .. .. .. •. "010 

Fair copy of the oath for the registrar to peruse, per folio of 
seventy-two words .. •• •• .. ..006 

Attending the registrar thereon .. •• .. 13 4 

Engrossing same, per folio of seventy- two words • . ••004 

Attendance when the administrator was sworn, and '\ The same fees 

on execution of the bond .. .. ** I as on ordinary 

Letters of administration, under seal and stamp . • > grants of let- 
Extracting .• .• .. .. '"I ^^^ ^^ admi- 

Clerks •• •• .. .. ••J nistration. 



FBB8 — PRINCIPAL REOI8TBT. $0S 



Office Copies of, or Extracts from. Records, Wills, and 

other Documents. 

For attendance in the registry for searching for a record, will £ t, d. 
or other docuroenti or for a grant of probate, or letters of 
administration, with or without a will annexed, for the first 
five years, or any period less than five years, including the 
ordering of a copy .. •• .. •• •• 6 

For every five years after the first five years . • • • 8 4 

For the perusal of a record, will or other document, when 
necessary, for the purpose of ordering extracts or for any 
other purpose, including the ordering of extracts, per folio 
of ninety words •• •• .. •• ..004 

For collating an office copy or extract of a record, will or other 
document, with the original, including extracting fee, per 
folio of ninety words . • . . . . ..002 

For collating an office copy of the act on granting probate or 
administration with the original entry thereof, including ex- 
tracting fee . . • • • • • • • • ..010 



Caveats. 

£ «. d. 

For attendance in the registry and entering caveat . . 6 8 

For attendance in the registry and giving instructions for 
warning caveators to enter an appearance . . ..068 



Affidavits other than the Affidavits and Oaths included in 
the Fees of Prohate and Letters of Administration and 
Declarations of Personal Estate and Effects. 

For taking instructions for every affidavit or declaration of £ t. d. 
personal estate and effects . . • • . . ..068 

For drawing and fair copy of the same, per folio of seventy- 
two words .. •• .. .. .. ..010 

For every copy thereof, per folio of seventy-two words . . 4 



dOi IK»K-GOMTEimoUB BUSINESS. 



liMtruRfents of Rennnciation and ConseBt, Letters of At- 
torney, and other Docameat9 prepared bj Proctors, Soli- 
citors or Attorneys. 

For drawinff and kut eopy of every instrumeDt of renuneiatiooy 
coDsentf letter of attorney, or other docttinent prepared bm A »• d. 
above, per felio of seventy -two worda •• .. •• 1 

For every &ir copy, per folio of seventy-two words .#.004 



»»*«^i«**.*^^i 



ittatfe 



RUIB8, ETC.-c-D^TaiC^ REGISTRARS. ^Q5 



RULES, ORDERS, 4NI> m^STJUJCTIONS 

Far the District Registrars of her Majesty^s 
Court of Probate, made under the provisions 
of the " Act to amend the Law relating to 
Probates and Letters of Administration in 
England,'' 20 ^ 21 Vict. c. 77, in respect of 

NON^GONTENTIOUS BUSINESS. 



Non-contentious business shall include all com- Non. 
moQ form business as defined by the fust, an4 the ^ButSeMu* 
WfUTiing of caveats. : — 



1. Application for probate or letters of adminis- 
tration may be made at the principal registry in all 
cases. Application may be also made at a district 
registry in cases where the deceased at the time of 
his death had a fixed plage of abode within the dis- 
trict in which the application is made, and not 
otherwise. 

2. Such applications mfiy be made through a 
proctor, solicitor or attorney, or in person. 

3. The district registrar, before be entertains any 
application for probj^le pr admiaistFatioDy will take 
care to ascertain that the deceased had at the tiiqe 
of his dei^th a fixed place of abode withjn ^is dis- 
trict. 

4. In no qaae should the district r^giistrar allow 
the probfite or letters pf |idniiQi9tuitiQn to issue 
^until aU .the in^iMries .which he may aee fit ,tp inati- 
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Non- tute have been answered to his satisfaction, and this 
BusineM. refers more particularly to applications made by a 
party in person. The district registrar is, notwith- 
standing, to afford as great facility for the obtaining 
grants of probate or administration as is consistent 
with a due regard to the prevention of error or 

fraud. 

. •» 

5. No district registrar shall take out probate or 
letters of administration for himself in his own dis- 
trict. 



As to Probate of Wills and Codicils and 
Letters of Administration^ with the Will [or 
Will and Codicils'] annexed, where the Wills 
and Codicils or the Codicils only are dated 
after 3lst December, 1837. 

6. Upon receiving an application for probate or 
letters of administration with the will annexed, the 
district registrar roust inspect the will, and see whe- 
ther it purport to be signed by the testator or by 
some other person in his presence and by his di- 
rection, and subscribed by two witnesses, according 
to the provisions of 1 Vict. c. 26. sect. 9, and 
15 & 16 Vict. c. 24, and in no case must he pro- 
ceed further if the will be not so signed and sub- 
scribed. 

7. If the will be signed by or for the testator and 
subscribed by two witnesses, the district registrar 
must then refer to the attestation clause (if any), 
and consider whether, from the wording thereof^ the 
will purports to have been executed in accordance 
with 1 Vict. c. 26, sect, 9. 

8. If there be no attestation clause to the will, 
or if the attestation clause thereto be insufficient, 
the district registrar must require an affidavit from 
at least one of the subscribing witnesses, if either of 
them are living, to prove that the provisions of the 



n 
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act in reference to the execution of the will were in ^ ^^®": 
fact complied with ; and such affidavit inust be en- BusineM. 
grossed and form part of the probate, so that the 
same may be a perfect document on the face of it, 

9. If, on perusing the affidavit, it appear that the 
requirements of the statute were not complied with, 
the district registrar must refuse probate. 

10. If, on perusing the affidavit or affidavits, set- 
ting forth the facts of the case, it appear doubtful 
whether the will has been duly executed, the district 
registrar must transmit a statement of the matter to 
the registrars of the principal registry^ whose duty 
it will then be to obtain the directions of the Judge 
thereon. 

1 1. If both the subscribing witnesses are dead, or 
if from other circumstances no affidavit can be ob- 
tained from either of them, resort must be had to 
other persons (if any) who may have been present 
at the execution of the will ; but if no affidavit of 
any such other person can be obtained, evidence on 
affidavit must be procured of that fact and of the 
handwriting of the subscribing witnesses, and also of 
any circumstances which may raise a presumption in 
favour of the due execution of the will. 

12. Having satisfied himself that the will was 
duly executed, the district registrar must carefully 
inspect the same, to see whether there are any in- 
terlineations or alterations appearing in it and re- 
quiring to be accounted for. Interlineations and 
alterations are invalid unless they existed in the will 
at the time of its execution, or, if made afterwards, 
unless they have been executed and attested in the 
mode required by the statute, or unless they have 
been rendered valid by the re-execution of the will, 
or by the subsequent execution of some codicil 
thereto. 

13. Where interlineations or alterations appear in 
tbewill (unless duly executed or accounted for by the 
attestation clause), an affidavit or affidavits in proof of 
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^ ?^ their havioff existed in the will before its execu- 
BoaincM. Uon ffittst be filed, except when the alteratiODs are 



merely verbal or «re of but amall importance, and 
are vvideoced hj tlie initials of the attesting wit- 
nesses. 

14. In like manner, with regard to erasures and 
obliterations, they are not to prevail unless proved 
to have existed in the will at the time of its execu- 
tion, or nnless the alterations thereby effected in the 
will are duly executed and attested, or unless they 
have been rendered valid by the re-execution of 
the win, or by the subsequent executton of some 
codicil thereto. If no satisfactory evidence is ad- 
duced as to the time when such erasures andoblitera*- 
tions were made, and the words erased or obliterated 
t»n, upon inspection of the paper, be readily ascer- 
tained, they mttst form part of the probate. 

15. Iti every case of words having been erased 
^hich might have been of importance an affidavit 
must be required. 

16. If reasonable doubt exist in rogard to any 
interlineation, aheratioa, erasure or obliteratioi^ 
the district registrar should, before proceeding to 
grant probate, communicate with the registrars of 
the principal registry, as directed by the statute 
'(sect 50). 

17. If a will contain a reference to any deed, 
paipevy memorandum or other document, of such a 
nature as to raise a question whether it ought or 
ought not to form a constituent part of such will, 
the production of such deed, paper, memorandum 
or other document should be required, with a view 
to ascertain whether it be entitled to probate, and 
if not produced, its non-;production «hould -be ac- 
counted fi>r. 

18. No deed, paper, memorandum or other docu- 
ment can form part of a will or codicil, unless it 
were in existence at the time when -the wiUoreedioil 
ivas executed. 
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19. If any vestiflres of sealing wax or wafers or ^ ^^: 
Other appearances are observable, leaduig to the Boainett. 
inference that any paper, menaorandum or otber 
document may hare been attached to the will, they 
should be satisfactorily accounted for« or the pro- 
duction of such paper, memorandum or other docu- 
ment should be required, and if not produced its 
non-production should be accounted for. If doubt 

exists as to whether any deed, paper, memorandum 
or other document be entitled to probate, the dis- 
trict registrar should, before proceeding to grant 
probate, communicate with the registrars of the 
principal registry, as directed by section 50 of tbe 
statute. 

20. The above rules and x>rderji respecting wills 
apply equally to codicils. 

21. In case of probate or administration with the 
wiU of a married woman annexed, made by virtue of 
a power, the power or powers wider wiiich the will 
purports to have been made should be specified in 
the grant. 

22. No grant of probate or administration with 
the will annexed, the will being simply an execution 
of a special .power, should be made without com- 
munication with the registrars of the principal re- 
gistry. 

2& The right of parties to administration with 
the will annexed, -and administration (with the m'lM 
annexed) de bonis non^ depends so entirely upon the 
circumstances of each particular case taken in con- 
nexion with the wording of the will, that no general 
rules, other than those which have obtained a judicial 
sanction, can be laid down for the guidance of the 
district registrars. Whenever the right of the party 
applying is at all questionably a statement of the 
case, accompanied by a copy of the will, must be 
transmitted to the registrars of .the principal registry, 
for the directions of the Judge thereon. 
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As to Probate of Wills, Codicils and Testa- 
mentary Papers relating to Personalty, and 
dated before the 1st January, 1838. 

Non- 24. It is not necessary that a will, codicil or 

Contentious tesUmentarv paper made before Ist January, 1838, 

Business. , ,,, ''**-ii -^ ^ *•*. * 

should be attested by witnesses to constitute it a 

valid disposition of a testator's personal property. 
Although neither signed by the testator nor attested 
by witnesses, it may nevertheless be valid ; but 
in such cases the testator's intention, that it should 
operate as his will, codicil or testamentary dis- 
position, must be proved clearly by circumstances. 

25. If the will, codicil or testamentary paper be 
signed by the testator at the end of it, and attested 
by two disinterested witnesses, the district registrar 
(although there be no clause of attestation) must 
consider it as prima facie entitled to probate. 

26. In cases where the will, codicil or testa- 
mentary paper is attested by two witnesses, such 
witnesses are not required to have been present with 
the testator at the same time. It is sufficient if the 
testator subscribed his name or made his mark to 
it in the presence of, or produced it with his name 
already written, or his mark already made, to one 
attesting witness, and afterwards to the other attest- 
ing witness, provided that on each occasion he de- 
clared it to be his will, or otherwise notified his in- 
tention that it should operate as such. 

27. If the will, codicil or testamentary paper is 
signed at the end of it by the testator, but is un- 
attested, and there is nothing to show an intention 
that it should be attested by witnesses, the affidavit 
of two disinterested persons to prove the signature 
to be of the handwriting of the testator will be 
sufficient to entitle the paper to probate. 

28. If the will, codicil or testamentary paper is 
signed at the end of it by the testator, and attested 
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by one witness only, and there is nothing to show /,^^?JSl„. 

1 »• 'i.-iuL * 11 Contentious 

the testator s intention that it should be attested by Bminos. 
a second witness, the affidavit of one disinterested 
person to prove the signature to be of the hand- 
writing of the testator will be sufficient to entitle the 
paper to probate. 

29. The circumstance of a person being named 
as an executor in the will, codicil or testamentary 
paper, or being interested as a legatee, or as the 
husband or wife of a legatee under such will, 
codicil or testamentary paper, rendered him incom- 
petent to become an attesting witness to it, so that 
if the name of a person so interested appears as 
that of a subscribing witness to the will, codicil or 
testamentary paper, the same, so far as regards his 
attestation, must be considered as unattested, and his 
evidence in support thereof will be inadmissible^ 
unless he shall first release his interest thereunder. 

30, In all cases the district registrar should care- 
fully inspect and peruse the will or testamentary 
paper, with a view to ascertain that it is a complete 
document. If, for example, an attestation clause, 
dr the word " witnesses,'* appear written at the 
foot of the paper, the same being unattested ; or if 
the paper purport on the face of it to be a draft of 
a will, the copy of a will, or instructions for a will, 
it must prima facie be considered as an incomplete 
paper, and not, save under special circumstances, 
entitled to probate. Also, any appearance of an 
attempted cancellation of a paper by burning, tear- 
ing, obliteration or otherwise, must be accounted 
for. 

31. Every fact leading to a presumption of aban- 
donment or revocation of the paper on the part of 
the testator must be accounted for. 

32, Such cases will generally, in consequence of 
the lapse of time, be doubtful cases, and proper to 
be transmitted to the registrars of the principal 
registry, under section 50 of the act. 
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SS* AltermtioDS and iDterlineations made by the 
'bSSmmT testator, if unattested, are to be proved by an affi- 

davit of two persons to his handwriting. If the 

jKune are in the handwriting of any person other 
than the testator, it will suffice to prove by affidavit 
that they were known to and approved of by the 
testator. Proof by affidavit that they existed in the 
paper at the time it was found in the repositories of 
the testator recently after his death may, under 
circumstances, suffice. Alterations and interlinear 
tionsmade since the 81st of December, 1837, are 
subject to the provisions of 1 Vict. c. 26. 

34. With respect to deeds., papers, memoranda 
4or other documents mentioned in a testamentary 
paper, or appearing to have be^n anne^ted or at- 
tached thereto, the foregoing instructions as to wills 
bearing date since the 31st of December, 1837, will 
apply. 

55. It is to be remembered that a will made be- 
fore the 1st of January, 1838, is confirmed by a 
codicil duly executed on or after that day. 



^s to Iietters of 4'dmini$tratioii^ 

36. The duties of the district registrar in grant- 
ing administration are in many respects the same as 
in cases of probate. He is to ascertain the time and 
.place of the deceased's death, and the value of the 
property to be covered by the administration, and 
to see that the applicant has been sworn as required 
by statute 55 Geo. 3) c. 184* 

37. Where administration is applied for by one 
or some of the next of kin oii(ly, there being another 
or other next of kin equally entitled thereto, the 
district registrar may ;ri)quire .proof by affidavit or 
.statutory declaration^ that notice of such application 
has been given to such Athjer ^<^t Qf .kin. 
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SB. Limited admioistrations are not to be granted no»^aas 
unless every person entitled in distribution to the BtuineM. 
personal estate has consented or renounced* or has 
been cited and failed to appear, except under the 
direction of the Judge. 

$9. No person entitled to a grant of adminis- 
tration of the personal estate and effects of the de- 
ceased generally will be permitted to take a limited 
grant. 

40. The district registrars are to take care (as far 
as possible) that the sureties to administration bonds 
are responsible persons. 

41. In all cases where grants of adminiatration 
ate made for the use and benefit of minors, the ad- 
ministrators are required to exhibit a declaration on 
oath of the personal estate and effects of the de- 
ceased, except where the effects are sworn under 
twenty pounds, or where the adminiatrators are the 
guardians appointed by the High Court of Chancery, 
or are the testamentary guardians of the minors ; 
and in all cases of persons cited, but not personally, 
and not appearing, the administrators are required 
to exhibit a similar declaration^ and the sureties are 
required to justify. 

42. There are many administrations of a special 
character, which will need attention on the part of 
the district registrars. In special cases the recitals 
in the oath and in the letters of administration 
must be framed in accordance with the facts of the 
case. 

48. Grants of administration will continue to be 
made as heretofore to the guardians of infants and 
minors, for the use and benefit of such infants and 
minors during their minority ; and elections by 
minors of their next of kin or next friend, as the 
case may be, to such guardianship, will continue to 
be required ; but proxies accepting such guardian- 
ship will in future be dispensed with. 

44. No probate or letters of administratiout with 
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Nod- the will annexed, shall issue until after the lapse of 
^ikuineM!' scven days from the death of the deceased, unless 
under the direction of the Judge. 

45. No administration shall issue until after the 
lapse of fourteen clear days from the death of the 
deceased, unless under the direction of the Judge. 



General Instructions for the District 

Registrars. 

46. In cases where the district registrar receives 
his instructions from the parties interested, and 
without the intervention of any proctor, solicitor or 
attorney, he will take care to ascertain the value of 
the estate and effects of the deceased as correctly 
as circumstances allow. 

47. No administration shall issue until after the 
lapse of fourteen clear days from the death of the 
deceased, unless under the direction of the Judge. 

48. The district registrars may, in cases where 
they deem it necessary, require proof, in addition 
to the oath of the executor or administrator, of the 
identity of the deceased or of the party applying for 
the grant. 

49. In every case where a grant of probate or 
administration is for the 6rst time applied for afler 
the lapse of three years from the death of the 
deceased, the reason of the delay is to be certified 
to the district registrar. If the certificate is not 
satisfactory the district registrar is to require ao 
affidavit, or to communicate with the principal re- 
gistry. 

50. Notices of applications for grants of probate 
or administration, with the will annexed, trans- 
mitted hy the district registrar to the registrars of 
the principal registry (as directed by sect. 49), are 
to contain (in addition to the particulars therein 
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Specified) an extract of the words of the will or _ ?®°: 

I* 'It 1*11 1* a 1 •.! i/ontentioiM 

codicil by which the applicant has been appointed Butiness. 
executor, or of the words (if any) upon which he 
founds his claim to such administration. 

51. District registrars should take care that the 
oath of administrators, and of administrators with the 
will annexed, is so worded as to clear off all persons 
having a prior right to the grant. In these cases, 
the grant should show on the face of it how the prior 
interests have been cleared off. 

52. Under the statute the Court of Probate has 
power to appoint an administrator other than the 
person who prior to the act would have been en- 
titled to the grant (sect. 73). Whenever the court 
sees fit to exercise such a power, the fact should be 
made plainly to appear in the oath of the adminis- 
trator, in the letters of administration, and in the 
administration bond* 

53. The usual oath of administrators is, as well 
as that of executors and administrators with the 
will, to be reduced into writing, and to be subscribed 
and sworn by them as an affidavit, and then filed in 
the registry. 

54f. Every will or copy of a will to which an exe- 
cutor or administrator with the will is sworn should 
be marked by such executor or administrator, and 
by the person before whom he is sworn. 

55, In cases where it is necessary to issue a cita- 
tion to accept or refuse probate of a will, or to 
accept or refuse letters of administration, or where 
it is necessary to issue a subpoena to bring in a 
testamentary paper, and in all similar cases, the 
district registrar is to communicate with the re- 
gistrars of the principal registry, who will then 
issue such citation, subpoena or other requisite 
instrument in accordance with the direction of the 
Judge. 

56. The district registrar is not, in any case in 
which a will has been produced to him for probate. 
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rnm^ m fcr adninislratMNi with the wffl aaaexed, to grant 
probate of aoy former will, or adninistnidoa with 
aay former wiU aoaexed, or admioistradoii to tbe 
deceased as having died intestate* without previoiu 
communication with tbe registrars of the principal 
r^atry. 

57. When motions are to be made belbre the 
Jodge in conrt with regard to applications for 
probate and administration made at tbe district 
registries, the district registrars are to transmit all 
original papers and docaments to tbe principal re- 
gistry, and tbe same» after the directions of the 
court have been taken« will be returned, with the 
directions of the Judge thereon. 

58. The original papers are also to be Ibrwarded 
whenever an mspeetion of them is necessary, in 
order to enable tbe registrars of the principal re- 
gistry to answer the questions submitted to tbera by 
the district registrar, 

59. Papers and other documents may be trans- 
mitted by the district registrars to the registrars of 
the principal registry through the post oflSce. Such 
letters or packets are to be superscribed with the 
words, ^ On her Majesty's Service/' and may be 
registersd if thought necessary. 

60. In tbe case of persons residing out of Eng- 
land, administrations with the will annexed, and 
administrations, may be granted to their attorney, 
acting under a power of attorney properly attested. 

61. The addition and true place of abode of 
every person nyaking an affidavit is to be inserted 
therein. 

62. In every affidavit made by two or more 
persons, tbe names of tbe several persons miikiDg it 
are to be written in the jurat. 

6d. No affidavit will be admitted in any matter 
depending in the Court of Probate in the jurat of 
which there is any interUnwtiQn or erasure. 
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64. Wfcore an affidavit is made 'by any petMh ^j^^Soo* 
who is blind, or who, from his or her signature or BuinMt. 
otherwise, apf>ears to he illiterate, the district regis- 

trar, commissioner or other peraon before whom 
such affidavit is made is to state in the jurat that 
the affidavit was read in the presence of the party 
making the same, and that such party seemed per- 
fectly to understand the same, ana also that the said 
party made his ot* 'her mark, or Wrote his or ^her 
signature, in tlie presence of the district registrar, 
commissibheir dr other perSdn before whotn the 
affidavit was made. 

65. No affidavit is to be deemed sufficient which 
has been sworn before the party on whose behalf 
the same is offered, or before his proctor, solicitor 
or attorney, or before a clerk of his proctori solicitor 
or attorney. 

66. A proctor, solicitor or attorney, and their 
clerks respectively, if acting for any other proctor, 
solicitor or attorney, shall be subject to the rules in 
respect of taking affidavits which are applicable to 
those in whose stead they are acting. 

67. A (^veat shall remain in force for the space 
of six months only, and then expire and 'be of no 
efiect ; but caveats may be renewed from time to 
time as heretofore. 

68. The district registrar shall immediately upon 
a caveat being lodged send a copy thereof to the 
registrars of the princiipal registry, and also to the 
registrars of any other district in which it is alleged 
the deceased resided at the time of his death, or in 
which he is known to have a fixed place of abode 
at the time of his death. 

69. No caveat shall affect any grant made on the 
day on which the caveat is entered, unless notice of 
such caveat has been received prior to the grant 
passing the seal. 

70. A oareat shall he warned at theplaee^oieii- 
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tioned in it aa the address of the person who entered . 

it. ' 

71. It shall be sufficient for the warning of a 
caveat that the district registrar send by the public 
post a warning signed by himself, and directed to 
the person who entered it, at the address mentioned 
in it. 

72. Any person intending to oppose a grant of 
probate or administration for which application has 
been made to a district registrar is to appear before 
such district registrar, either personally, or by his 
proctor, solicitor or attorney, and signify such his 
mtention ; otherwise such person is to cause an 
appearance to be entered for him in the principal 
registry. This rule is to apply whether the person I 
intending to oppose the grant has or has not been 
previously warned to a caveat or served with a 
citation. 

73. The district registrar shall, upon being in- 
formed of any such intention to oppose a grant, 
require the person intending to oppose the same to 
furnish him with his name and address, and in case 
of a proctor, solicitor or attorney, with his client's 
name and address, and shall forward a notice of 
such declared intention, with the name and address 
of the party, and of his proctor, solicitor or attorneji 
(if any,) to the registrars of the principal registry. 

74. The district registrar shall in no case, after 
he has forwarded to the registrars of the principal 
registry a notice of intention to oppose a grant, take 
any further step in respect of such grant, except 
under the directions of the Judge of the Court ot 
Probate or of a County Court Judge. 

75. Citations against all persons in general, and 
other instruments, heretofore required to be served 
by affixing them in some public place, are in future 
to be served by the insertion of the same as adver- 
tisements in such of the leading morning and even- 
ing papers, and such of the local papers, as the 
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Judge roay from time to time direct. Such citations ^ ^^: 

^ / u J . * • 1- L • Contention* 

can only be allowed to issue m cases where there is Butineu. 
an affidavit to lead them. 

76. The lists of grants of probate and adminis- 
tration required under sect. 5 1 , are to be furnished 
by the district registrars on the first and every other 
Thursday in the month, and are to contain the date 
of each grant; the name of the registry in which 
each grant was made ; the christian and surname of 
each testator and intestate ; the place and time of 
death of such testator and intestate ; the names and 
description of each executor and administrator to 
whom the grant has been made ; and the value of 
the personal estate and effects in each case. 

77. A district registrar is not to grant probate, or 
administration with the will annexed, of the will of 
any blind person, or of any obviously illiterate or 
ignorant person, unless he has previously satisfied 
himself that the said will was read over to the de- 
ceased before its execution, or that the deceased had 
at such time knowledge of its contents. Where such 
information is not forthcoming, the district registrars 
are to communicate with the registrars of the prin- 
cipal registry. 

78. In ordinary cases, where the property is 
boii^ fide under the value of fifty pounds, one surety 
only may be taken to the administration bond. 

79. In all cases of limited or special administra- 
tion two sureties are always to be required to the 
administration bond, and the bond is to be given in 
double the amount of the fund to be dealt with under 
the administration. 

80. Whenever the value of the personal estate 
and effects of any deceased person is re-sworn under 
a different amount, or any renunciation is subse- 
quently filed, or any alteration is subsequently made 
in the grant, notice of such re-swearing, renuncia- 
tion or alteration is to be immediately forwarded by 
the district registrar to the registrars of the principal 
registry. 
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Hon- 81. In an cases where application is made lor 

^^JJ^23!* letters of administration (either with or without a 

will annexed) of the goods of a bastard dying a 

bachelor, or a spinster, or a widower, or widow, 
withont issne, or of a person dying without knom 
relation, notice of such application is to be given to 
her majesty's procurator-general, io order that he 
may determine whether* it will be expedient to inter- 
fere on the part of the crown, save and except that 
when the deceased is domiciled within the duchy of 
Lancaster, notice is to be given to the solicitor for 
the duchy in London ; and no grant is to be issued 
until that officer has signified the course it will be 
proper to take under the circunatances of each par- 
ticular case. 

82. Bills of proctors, solicitors or attornies, pre- 
sented to the district registrars for taxation, are to 
be forwarded to the principal registrars, with any 
remarks which the district registrars may see 
necessary. 

8S. The district registrar is to take care chat the 
copies of wills to be annexed to the probate or 
letters of administration are fairly and properly 
written, and are to reject those which are not so. 

84. The district registrars are, in every case of 
doubt or difficulty, to communicate with the re- 
gistrars of the principal registry. 
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FORMS of Instruments to he adopted by the 
Districts, as nearly as the circumstances of 
each case trill allow. 



No. 1. — Notice to be transmitted by the District Non- 
Registrar of Application having been made to suslneit!' 
him for Grant of Probate. ' 

The District Registry of 

To the Registrars of the Principal Registry of her 
Migesty's Court of Probate. 

You are requested to take notice, that application has heen 
made to me for a grant of probate of the will bearing date the 
day of 18 [and codicil or codicils bearing date 

the day of 18 ] of A. B., late of deceased, 

who died on or about the day of 18 at 

having at the time of his death a fixed place of abode at 
within the said district of by C. D. of the executor 

[or by £. F. of the proctor, solicitor or attorney of 

C. D. the executor] named in the said will [or codicil], in the 
words following : 

[Here insert the extract from the will or codicil]. 

(Signed) G. H., 

District Registrar. 



No. 1 a. — Notice to be transmitted by the District 
Registrar of Application having been made to 
him for Grant of Administration with the Will 
annexed. 

The District Registry of 

To the Registrars of the Principal Registry of her 
Majesty's Court of Probate. 

You are requested to take notice, that application has been 

made to me for a grant of letters of administration with the 

will annexed, the said will bearing date the day of 

18 [or will and codicil or codicils annexed, the said 

vvill bearing date the day of 18 and the said 

Q 
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Non- codicil bearing date the day of 1^ ] of the per- 

^^^^* Bonal estate and effects of A. B., late of deceased, who 

— died on or about the day of 18 at having 

at the time of his death a fixed place of abode at within 

the said district of by C. D. of the residaary legatee 

[•r Of IA« eaae fMiy be] named in the nid will [or by E. F. of 
the proctor, solicitor or attorney of C. D., the residuary 
legatee named in the said will], in the words following : 
[Here insert the extract Jfrom the will or codicil], 

(Signed) G. H., 

District Registrar. 



No. 1 b. — Notice to be traDsmitted by the District 
Registrar of Application having been made to 
him for Grant of Administration. 

The District Registry of 

To the Registrars of the Principal Registry of her 
Majesty's Court of Probate. 

You are requested to take notice, that application has been 
made to me for a grant of letters of administration of the 
personal estate and effects of A. B., late of deceased, 

who died on or about the day of 18 at 

intestate, having at the time of his death a fixed place of 
abode at within the said district of a widower, 

without child or parent, brother or sister, uncle or aunt, 
nephew or niece, by C D. of one of the lawful cousins 

german and next of kin of the deceased [or by E. F. of 
the proctor, solicitor or attorney of C. D., one of the, &c]. 

(Signed) 6. H., 

District Regristrar. 



No. 1 c. — Notice of the Entry of a Caveat in a 

District Registry. 

To the Registrars of the Principal Registry of her 
Majesty's Court of Probate. 

You are requested to take notice, that a caveat has been 
entered in the district registry of attached to her 

Majesty's Court of Probate, of the following tenor [set ovi 
Ute caveat atjull length]. 
This day of 18 . 

(Signed) C. D., 

District 
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No. 2. Affidavit of attesting Witness in proof of Non- 
the due Execution of a Will or Codicil dated ^SST 
after 31st December, 1837. 

In her Majesty's Court of Probate. The District Registry 
of 

In the goods of A. B. deceased. 

ly C. D.y of in the county of make oath [or 

solemnly affirm], that I am one of the subscribing witnesses 
to the last will and testament [or codicil, <u the cote map be] 
of the said C. D.* late of in the county of 

deceased, the said will [or codicil] being now hereunto 
annexed, bearing date and that the said testator exe- 

cuted the said will [or codicil] on the day of the date thereof, 
by signing his name at the foot or end thereof, [or in the 
testimonium clause thereof, or in the attestation clause 
thereto, at the case may bel^ as the same now appears thereon, 
in the presence of me and of the other subscribed wit- 

ness thereto, both of us being present at the same time, and 
we thereupon attested and subscribed the said will [or codicil] 
in the presence of the said testator. 

(Signed) C. D. 

Sworn at on the day of 18 befDre 

roe [person authorized to administer oaths under the act], 

N.B. — ^ the signature is in testimonium clause or attestation 
clause, it must be shown in the q§idavit that the testator fully 
intended the same as his final signature to his will. 



No. 3. — Affidavit for the Commissioners of Inland 
Revenue. — For Executors. 

In her Majesty's Court of Probate. The District Registry 
of 

In the goods of A. B. deceased. 

^he day of 18 . 

I, C. D., of [insert the namest residences, titles, orprofessions 
of the persons making the qffidavit] make oath [or solemnly 
affirm], that I am one of the executors [or the executor] 
named in the last will and testament [insert codicils, if any] of 
the said A. B. late of deceased ; that the said deceased 

died on or about the day of in the year of our 

liOrd one thousand hundred and at [insert place rf 

death, or set forth the reason why the same cannot be furnished] 
and that the said deceased at the time of his death had a 
fixed place of abode within the said district of at 

and that the personal estate and effects of the laid 

* [So in the original,] 
Q 2 
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Noil- deceased, which he any way died possessed of 
Contentious and for or in respect of which a probate of the said will 
Bttgine— . |g to be granted, exclusive of what the said deceased may have 
been possessed of or entitled to as a trustee for any other 
person or persons, and not beneficially [if any leaseholds insert 
clause No. 1* hereon endorsed]^ and without deducting any- 
thing on account of the debts due and owing from the said 
deceased, are under the value of pounds, to the best of 

iny knowledge, information and belief [i/* no leaseholds insert 
clause No. 2f Itereon endorsed^ 

(Signed) C. D. 

Sworn at on the day of before me [penon 

authorized to administer oaths under the act^ 

N.B. — Forms for the two leasehold clause* to he printed on the 
back qf the qj^idamt. 



No. 3 a.— Affidavit for the Commissioners of In- 
land Revenue. — For Administrators with the 
Will annexed. 

In her Majesty's Court of Probate. The District Re- 
gistry of 

In the goods of A. B. deceased. 

The day of 18 . 

I, C. D., of [insert the names ^ residences, titles or professUm 
of the persons making the qflidavtt']^ the party applying for 
administration with the will [insert codicils, if any] annexed 
of the personal estate and effects of A. B,, late of 
deceased, make oath [or solemnly affirm], that the said 
deceased died on or about the day of one thoiisand 

hundred and at [insert the place of death, 

or set forth the reason why the same cannot be furnished'], and 
that the said deceased at the time of his death had a fixed 
place of abode within the said district of at 

and that the personal estate and effects of the said deceased* 
which he any way died possessed of or entitled to, and 
for or in respect of which letters of administration with 

* Form of Leasehold Clause No, 1 . 

*' Including the leasehold estate or estates for years of the 
said deceased, whether absolute or determinable on a life or 
lives." 

f Form of Leasehold Clause No. 2. 

'* And I [or we] lastly make oath, that the said deceased 
was not possessed of or entitled to any leasehold estate or 
estates for years, whether absolute or determinable on a life 
or lives, to the best of my [or our] knowledge, information 
and belief." 
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the said will [insert codiciltt ifantf"] annexed are to be granted, Non- 
exclusive of what the said deceased may have been possessed Contentious 

of or entitled to as a trustee for any other person or persons, L. 

and not beneficially [if any leaseholds insert clause No, l* 
hereon endorsed']^ and without deducting anything on account 
of the debts due and owing from the said deceased, are 
under the value of pounds, to the best of my know- 

ledge, information and belief, [{/* no leaseholds insert clause 
No. 2f hereon endorsed'], 

(Signed) C. D. 
Sworn at on the day of before me 

[person authorized to administer oaths under the act], 

N.B. — Forms for the two leasehold clauses to be printed at the 
back of the t^idavit. 



No. 3 b. — Affidavit for the Commissioners of In- 
land Revenue. — For Administrators. 

In her Majesty's Court of Probate. The District Re- 
gistry of 

In the goods of A. B. deceased. 

The day of 18 . 

I, C. D., of [insert Die namesj residences, titles or professions qf 
the persons making the t^ffidavit], the party applying for letters 
of administration of the personal estate and effects of the 
said A. B., late of make oath [or solemnly affirm] and 

say as follows : That the said deceased died on or about the 

day of one thousand hundred and at 

[insert place of death, or set forth the reason why the same cannot 
be furnished], and at the time of his death had a fixed place 
of abode within the said district of at and that 

the personal estate and effects of the said deceased which he 
any way died possessed of or entitled to, and for or in respect 
of which letters of administration are to be granted, exclusive 
of what the said deceased may have been possessed of or 
entitled to as a trustee for any other person and persons, and 
not beneficially [if any leaseholds insert clause No. I* hereon 
endorsed], and without deducting anything on account of the 
debts due and owing from the said deceased, are under the 
value of pounds, to the best of my knowledge, infor- 

mation and belief [if no leaseholds insert clause No, 2f hereon 
n dorsed], 

(Signed) C. D. 
Sworn at on the day of before me 

[ person authorized to administer oaths under the act], 

N.B. — Forms for the two leasehold clauses to be printed at the 
back qf the offidavit, 

• See note «, p. 324, ante. f See note f , ibid. 
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^ ''"": No, 4. — Oath for Execntor. 

Contentioos 



Biuinest. 



In her Majesty's Court of Probate. The District Re- 
gistry of 

In the goods of A. B. deceased. 

I, C. D., of in the county of make oath and say 

[or solemnly affirm], that I believe this paper writing [or 
these paper writings] hereto annexed to contain the true and 
original last will and testament [^or last will and testameDt 
with codicils] of A. B. late of in the county of 

deceased, and that I am the sole executor [^or one of 
the executors] therein named [or executor according to the 
tenor thereof, executor during life, executrix during widow- 
hood, or at the case may be], and that I will faithfully administer 
the personal estate and effects of the said testator by paying his 
just debts and the legacies contained in his will [or will and 
codicils], so far as the same shall thereto extend and the law 
bind me; that I will exhibit an inventory, and render an 
account of my executorship whenever required by law so to 
do ; that the testator died at in the county of on 

the day of 18 and that he had at the time of 

his death a fixed place of abode at within the said 

district of and that the whole of the personal estate 

and effects of the said testator does not amount in valud to the 
sum of pounds, to the best of my [or our] knowledge, 

information and belief. 

(Signed) C. D. 
Sworn at this day of 18 before 

mCf £. F. 

[Each testamentary paper to be marked by the persons sworn 
and the person administering the oath]. 



No. 5.— Oath for Administrators with the Will. 

In her Majesty's Court of Probate. The District Re- 
gistry of 

In the goods of A. B. deceased. 

I, C. D., of in the county of make oath and say 

[or solemnly affirm], that I believe this paper writing [or 
these paper writings] hereunto annexed to contain the true 
and origmal last will and testament [or the last will and 
testament with codicils] of A. B., late of in the 

county of deceased, and that the executor therein 

named is dead without having taken probate thereof {or as the 
fact may be'\^ and that I am the residuary legatee in trust 
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named therein [or at the fact may fre], and that I will faithfully ^^ 
administer the personal estate and effects of the said deceased bvu^^s!' 

according to the tenor of his will [or will and codicils] by ^ 

paying his just debts and the legacies contained in his will [or 
will and codicils]; and distributing the residue of bis estate 
according to law ; that I will exhibit an inventory and render 
an account of my administration whenever required by law so 
to do; that the testator died at on the day 

of 18 that the said testator at the time of his deatn 

had a fixed place of abode at within the said district of 

and that the whole of the personal estate and effects 
of the said deceased does not amount in value to the sum of 

pounds, to the best of my knowledge, information and 
belief. 

(Signed) C. D. 
Sworn at this day of 18 before 

me, E. F. 

[Each teMtamentary paper to be marked ky the person twom 
and the person administering the oath"]. 



No. 6. --Oath for Administrators. 

In her Majesty's Court of Probate. The District Re- 
gistry of 

In the goods of A. B. deceased. 

I, C. D., of in the county of make oath and say 

[or solemnly affirm], that A. B. late of deceased, died 

a bachelor, without parent, brother or sister, uncle or aunt, 
nephew or niece, and intestate, and that I am the lawful 
cousin gernran and one of the next of kin of the said de- 
ceased [this must be altered in aeeordanee with the cireum* 
stances rf the case] \ that I will faithfully administer the 
personal estate and effects of the said deceased, by paying his 
just debts, and distributing the residue of his estate according 
to law ; that I will exhibit an inventory and render an account 
of my administration whenever required by law so to do ; that 
the said deceased died at on the day of 

18 that at the time of his death he bad a fixed place of 
Abode at within the said district of and that 

the whole of the personal estate and effects of the taid de- 
ceased does not amount in value to the sum of poundii 
to the best of my knowledge, information and belief. 

(Signed) A. B. 
Sworn at this day of 18 befbra 

me, £. F. 
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Hon- No. 7.— Probate. 

Cootentioiu 



BiuioeH. 



In her Majesty's Court of Probate. The District Re- 
gistry of 

Be it known, that on the day of 18 the last 

will and testament \^or the last will and testament with 
codicils] hereunto annexed of A. B., late of deceased, 

who died on or about at and who at the tine of 

his death had a fixed place of abode at within the said 

district of was proved, and registered in the said dis- 

trict registry of attached to her Majesty's Court of 

Probate, and that the administration of all and singrular the 
personal estate and effects of the said deceased was granted 
by the aforesaid court to C. D., the sole executor [^or m the 
case may be"] named in the said will, he having been first 
sworn well and faithfully to administer the same, by paying 
the just debts of the deceased and the legacies contained in 
his will [or will and codicils] so far as he is thereunto 

bound by law, and to exhibit a true and perfect inventory of 
all and singular the said estate and effects, and to render a 
just and true account thereof whenever required by law so 
to do. 

(Signed) E. F., 
Extracted by District Registrar. 

(l.s.) 

[^To be written in the margin qf Probate."] Sworn under 
£ and that the testator died on or about the day 

of 18 . ' 



JNo. 8. — Letters of Administration with the Will 

annexed. 

In her Majesty's Court of Probate. The District Re- 
gistry of 

Be it KNOWN) that A. B., late of in the county of 

deceased, who died on or about the day of 

at and who at the time of his death had a fixed place 

of abode at within the said district of made and 

duly executed his last will and testament and did therein 
name . And be it further known, that on the 

day of 18 letters of administration with the said 

will annexed of all and singular the personal estate and 

effects of the said deceased were granted by her Majesty's 
Court of Probate to C. D. [insert the character in which the 
^ant is taken], he having previously been sworn well and 



■* ^^m' 
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faithfully to administer the same according to the tenor of ^^^■ 
the said will to pay the just debts of the said deceased, Bu^neS!* 

and to exhibit a true and perfect inventory of all and singular ^ 

the said personal estate and effects and to render a 

just and true account thereof whenever required by law so 
to do. 

(Signed) E. F., 
Extracted by District Registrar. 

(l.8.) 

[To be written in margin of Administration wUW] Sworn 
under £ and that the testator died on or about the 

day of 18 . 



No. 9. — Letters of Administration. 

In her Majesty's Court of Probate. The District Re- 
gistry of 

Be it known, that on the day of 18 letters 

of administration of all and singular the personal estate and 
effects of A. B., late of deceased, who died on or about 

18 at intestate, and had at the time of his 

death a fixed place of abode at within the said district 

of were granted by her Majesty's Court of Probate to 

C. D., of the widow \or as the case may he"] of the said 

intestate, she having been first sworn well and faithfully to 
administer the same, by paying his just debts and distribut- 
ing the residue of his personal estate and effects according 
to law, and to exhibit a true and perfect inventory of all and 
singular the said estate and effects, and to render a just and 
true account thereof whenever required by law so to do. 

(Signed) E. F., 
Extracted by District Registrar. 

(l.s.) 

[To he written in margin qf Administration wt//.]* Sworn 
under £ and that the intestate died on or about the 

day of 18 



No. 10.— Double Probate. 

In her Majesty's Court of Probate. The District Re- 
gistry of 
Be IT KNOWN, that on the day of 18 the 

last will and testament [or the last will and testament with 
codicils] of A. B., late of deceased, who died on 

* [So m the ori^adUl 

05 
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VoB- or about at and had at tbe time of bis dealb a 

^^S^a^ fixed place of abode at witbin tbe laid district of 

- was proved and registared, and that administration of all and 
singular the personal csute and effects of the said deceased, 
and any way concerning his will, was invited to C. D., one of 
the executors named in the said will [or codicil], he having 
been already sworn well and faithfully to administer the 
same, and to make a true and perfect inventory of all die 
said personal estate and effects, and to render a just and true 
account thereof whenever required by law so to do, power 
being reserved of making the like grant to E. F., the other 
executor named in tbe said will, when he should apply for 
the same. And be it further known, that on the* 
day of 18 the said will of the said deceased 

was also proved, and that the like administration of all and 
singular the personal estate and effects of the said deceased, 
and any way concerning his will, was granted to the said 
E. P., he having been first duly sworn well and faithfully to 
administer the same, and to make a true and perfect inven- 
tory of the personal estate and effects of the said deceased, 
and to render a just account thereof whenever required by law 
so to do. 

(Signed) G. H., 
Extracted by District Registrar. 

(L.S.) 

{To be written in margin,'] Sworn under £ and that 

the testator died on or about the day of 18 • 



No. 11.— ExemplificatioD of Probate or Letters 
of Administration with Will annexed. 

In her Majesty's Court of Probate. The District Regis- 
try of 

Be it known, that upon search being made in the dis- 
trict registry of attached to her Majesty's Court of 
Probate, it plainly appears that on the day of 
in the year of our Lord IS tbe last will and testament with 
codicils of A. B., late of deceased, who died at 
on or about and bad at tbe time of his death a 
fixed place of abode at within the said district of 
was proved by C. D., tbe executor named therein [or letters 
of administration, with the last will and testament and 
codicils annexed of the personal estate and effects of A. B., 
late of, &G., were granted to C. D., as the ], and which 

* In the margin,'^** Former grant, Jan. 18 , under the 
same sum." 
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probate {^or letters of administration now remain] now remains Non- 
of record in the said registry. The true tenor of the said CratentiouB 
probate [or letters of administration with the will annexed, 
as the can may be] is in the words following, to wit : 
\_Here the grant is to be recited verbatim"]. 
In faith and testimony whereof these letters testimonial 
are issued. 

Given at as to the time of the aforesaid search, and 

the sealingr of these presents, this day of 

in the year of our Lord 18 . 

(Signed) £. F., 
Extracted by District Registrar. 

(L.S.) 

ITobe written in the margin']. Sworn under £ and 

that the testator died on the day of IS . 



No. 12. — Exemplification of Administration. 

In her Majesty's Court of Probate. The District Regis- 
try of 

Be it known, that upon search being made in the district 
registry of attached to her Majesty's Court of Probate, 

it appears that on the day of in the year of our 

Lord 18 letters of administration of all and singular the 
personal estate and effects of A. B., late of who died at 

on or about and bad at the time of his death a 

fixed place of abode at within the said district of 

were granted to C. D., the [or one of the ] of the 

said deceased, and which letters of administration now remaiti 
of record in the said registry. The true tenor of the said 
letters of administration is in the words following, to wit : 
[Here ttie letters rf administration are to be recited verboHm], 

In faith and testimony whereof these letters testimonial 
are issued. 

Given at as to the time of the aforesaid search, 

and sealing of these presents, this day of 

in the year of our Lord 18 . 

(Signed) K. L., 

Extracted by District Registrar. 

(«■•■) 

[To be written in the margin.] Sworn under £ and 

that the intestate died oa £e day of 18 • 



^^^■^<»" " »' 
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Hoiih^ No. 13.— Special Administration with the Will of 
'*""***^ a Married Woman annexed. 



In her M^csty's Court of Probate. The District Regis- 
try of 

Be it khowh, that A. B^ wife of C B., late of in 

the county of died on the day of 18 at 

having at the time of her death a fixed place of abode 
at within the said district of and having during 

her coverture with the said C. B., by rirtue of certain powen 
and aathorities given to and vested in her by a certain inden- 
ture of settlement bearing date the day of 18 
and of all other powers and authorities her enabling, made 
and executed her last will and testament bearing date the 

day of 18 and thereof appointed her said 

husband, the said C. B., sole execntor^and that the said C.B.f 
as the lawful husband of the said deceased, is the sole person 
entitled to her personal estate and effects, over which she 
had no disposing power, and concerning which she is dead 
intestate. And be it also XNowir, that on the day of 

18 letters of administration (with the said will 
annexed) of all and singular the personal estate and effects of 
the said deceased were granted and committed by her Ma- 
jesty's Court of Probate to the said C. B., on his giving the 
usual security, he having been first sworn well and faithfully 
to administer the same, to pay whatever debts the said 
deceased at the time of her death did owe, and to exhibit a 
true and perfect inventory of all and singular her personal 
estate and effects, and to render a just account thereof when- 
ever required by law so to do. 

(Signed) J. S^ 
Extracted by District Registrar. 

(L.S.) 

ITobe written in the sMir^] Sworn under iglOO, and that 
the testatrix died on the day of 18 • 



No. 13 a.— Limited Probate of a Married Woman's 

Will. 

In her Majesty's Court of Probate. The District Regis- 
try of. 

Be it known, that A. B., wife of C. B., late of in 

the county of died on the day of 18 

at having at the time of her death a fixed place of 
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abode at within the said district of and having during Non- 
her coverture with the said C. B., by virtue of certain powers ^S***JJ^?J^' 

and authorities vested in her by a certain indenture of settle- L. 

ment, bearing date the day of 18 and made 

between £. F., of in the county of esquire, of the 

first part, the said deceased, by her then name and descrip- 
tion of A. G., of in the county of spinster, of the 
second part, and H. I., of in the same county, gentle- 
man, and the said C. B., of aforesaid, of the third part, 
made and executed her last will and testament, bearing date 
the day of one thousand eight hundred and 
and thereof appointed L. M. and O. P. executors. 
And BE IT ALSO KNOWN, that on the day of 
18 the said last will and testament of the said A. B., 
hereunto annexed, was proved and registered in the said 
district registry of attached to her Majesty's Court 
of Probate, and that probate of the said will of the said 
deceased limited to the administration of all such per- 
sonal estate and effects as she the said deceased by virtue of 
the aforesaid indenture had a right to appoint or dispose of, 
and has in and by her said will appointed or disposed of 
accordingly, but no further or otherwise, was granted to the 
said L. M., one of the executors named in the said will as 
aforesaid, he having been first sworn well and faithfully to 
administer the same, by paying the just debts of the deceased, 
and the legacies contained in her said will, as far as he is 
thereunto bound by law, and to exhibit a true and perfect 
inventory of the said limited estate and effects, and to render 
a just and true account thereof whenever required by law so 
to do. Power being reserved of making a like grant of 
probate to the said O. P., the other executor, when he shall 
apply for the same. 

(Signed) J. S., 
Extracted by District Registrar. 

(L.S.) 

[To be written in the margin,^ Sworn under £ and 

that the testator died on the day of 18 . 



No. 14. — Special Administration of the rest of the 
Goods of a Married Woman. 

In her Majesty's Court of Probate. The District Re- 
gistry of 
Be it known, that A. B., wife of C. B., late of in the 
county of died on the day of 18 at 

having at the time of her death a fixed place of abode at 
within the said district of and having during her 
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Nod- coTerture with the said C. B., hy virtue of certain powers and 
Contentioiia authorities vested in her by a certain indenture bearing date 
^°*^^"- the day of 18 and made between D. E., of 

in the county of esquire, of the first part, the said C. B^ 

therein described, of in the county of gentleman, 

of the second part, and the said A. B. by her then name and 
description of A. F. of - in the county of widow, 

and G. H. of the same place, esquire, of the third part, made 
and executed her last will and testament, bearing date the 
day of 18 and thereof appointed £. F. and 

G. H. executors. And be it also known, that on the 
> day of 18 probate of the said wiU, limited to the 

administration of all such personal estate and effects as she 
the said deceased, by virtue of the said indenture, had a right 
to appoint or dispose of, and hath in and by her said will 
appointed or disposed of accordingly, but no further or other- 
wise was granted by authority of to the aaid £. F. 
and G. H., the executors named in the said will. And be it 
FURTHER KNOWN, that ou the day of 18 letters 
of administration of the rest of the personal estate and effects 
of the said A. B. deceased, were granted to the said C. B., the 
lawful husband of the said deceased, he having been first 
sworn faithfully to administer the same, and to exhibit a true 
and perfect inventory thereof, and also to render a just and 
true account thereof whenever required by law so to do. 

(Signed) R. S., 
Extracted by District Registrar. 

(l.8.) 

{To be interted in the morgia.] Sworn under £ and that 
the deceased died on the day of 18 . 



No. 15. ~ Administration de Bonis non. 

In her Migesty's Court of Probate. The District Re- 
gistry of 

Be it known, that A. B., late of in the county of 

deceased, died on or about 18 at intes> 

tate, and had at the time of his death a fixed place of abode 
at within the said district of and that since his 

death, to wit, in the month of 18 letters of adnoinis- 

tration of all and singular his personal estate and effects were 
committed and granted to C. D. [in$ert tke reltUiomship or 
character of adminiitrator'] (which letters of adraiaistntion 
now remain of record in the district registry of ) who, 

alter taking such administration upon him, intenneddled in 



^»^"»" 
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the persona] estate and effects of the said deceased, and Non- 
afterwards died, to wit, on leaving part thereof un- Contentiout 

administered, and that on the day of 18 letters — "* **' 

of administration of the said personal estate and effects so 
left unadministered were granted by her Majesty's Court of 
Probate to he having been first sworn well and faithfully 

to administer the same, to pay his just debts, and exhibit a 
true and perfect inventory of the said personal estate and 
effects so left unadministered, and render a just and true 
account thereof whenever required by law so to do. 

(Signed) E. F., 

Extracted by District Registrar. 

(l.s.) 

[To be written m margin rf JdrntniMtraiion wilL] Sworn 
under £ and that the intestate died on the day of 
18. . 



No. 16. — Admioistration Bond. 

Know all men by these presents, that we, A. B. of 
C. D. of and £. F. of are jointly and 

severally bound unto G. H., the Judge of her Majesty's 
Court of Probate, in the sum of pounds of good 

and lawful money of Great Britain, to be paid to the said 
G. H. or to the Judge of the said court for the time being, 
for which payment well and truly to be made we bind 
ourselves and of us for the whole, our heirs, exe- 

cutors and administrators, firmly by these presents. 
Sealed with our seals. Dated the day of in the 
year of our Lord one thousand eight hundred and 
The condition of this obligation is such, that if the above- 
Darned A. B., the [at the cote may be^ of I« J., late of 
deceased, who died on the day of do, when law- 

fully called on in that behalf, make or cause to be made a 
true and perfect inventory of all and singular the personal 
estate and effects of the said deceased which have or shall 
come to hands, possession or knowledge, or into the 

hands and possession of any other person for and the 

same so made do exhibit or cause to be e vhibited into the 
district registry of attached to her Majesty's Court of 

Probate, whenever required by law so to do, and the same 
personal estate and effects, and all other the personal estate 
and effects of the said deceased at the time of death, 

which at any time after shall come to the hands or possession 
of the said or into the hands or possession of any 

other person or persons for do well and truly administer 

according to law; (that is to say,) do pay the debts which 
did owe at decease, and further do jsake or cause 



'^■»,^^^'^»" 
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BiuineM. 



Noo- to be made a true and just account of said adminis- 

^S-^'i?-"* traf ion whenever required by law so to do ; and all the rest 
and residue of the said personal estate and effects do deliver 
and pay unto such person or persons as sliall be entitled 
thereto, under an Act of Parliament, intituled, ** An Act for 
the better Settling of Int^iistate Estates;" and if it shall here- 
after appear that any last will and testament was made by the 
said deceased, and the executor or executors therein named 
do exhibit the same into the said Court, making request to 
have it allowed and approved accordingly, if the said 
being thereunto required, dp render and deliver the said 
letters of administration (approbation of such testament being 
first had and made) in the said Court, then this obi igation to 
be void and of none effect, or else to remain in full force and 
virtue. 

Signed, sealed and delivered in the presence of 

K. L., Commissioner, 
M. N., District Registrar of , 

[or O. P., Clerk to the District 
Registrar of ]. 



No. 17. — Administration Bond for Administrators 

with the Will. 

Know all men by these presents, that we, A. B., of 
C. D. of and E. F. of are jointly and 

severally bound unto G. H., the Judge of her Majesty's 
Court of Probate, in the sum of ' pounds of good and 

lawful money of Great Britain, to be paid to the said 
G. H. or to the Judge of the said Court for the time being, 
for which payment well and truly to be made we bind 
ourselves and of us for the whole, our heirs, exe- 

cutors and administrators, firmly by these presents^ 
Sealed with our seals. Dated the day of in the 

year of our Lord one thousand eight hundred and 
The condition of this obligation is such that if the above- 
named A. B., the [as the case may be] of I. J., late of 
deceased, who died on the day of do, when law- 

fully called on in that behalf, make or cause to be made a 
true and perfect inventory of all and singular the personal 
estate and effects of the said deceased which have or shall 
come to hands, possession or knowledge, and the same 

so made do exhibit or cause to be exhibited into the dis- 
trict registry of attached to her Majesty's Court of 
Probate, whenever required by law so to do, and the same 
personal estate and effects do well and truly administer, 
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(that is to say,) do pay the debts of the said deceased which Non- 

did owe at decease, and then the legacies con- Contentiout 

tained in the said will annexed to the said letters of adminis- Bmineia. 
tration so to committed^ as far as personal estate 

and effects will thereto extend, and the law charge 
and further do make or cause to be rbade a true and just 
account of said administration when shall be 

thereunto lawfully required, and all the rest and residue of 
the said personal estate and effects shall deliver and pay unto 
such person or persons as shall be by law entitled thereto, 
then this obligation to be void and of none effect, or else to 
remain in full force and virtue. 

Signed, sealed and delivered in the presence of 

K. L., Commissioner, 
M. N., District Registrar of , 

[or O. P., Clerk to the District 
Registrar of ]. 



No. 18. — Declaration of the Personal Estate and 
Effects of a Testator or an Intestate. 

A true declaration of all and singular the personal estate 
and effects of A. B., late of deceased, who died on thfe 

day of at and had at the time of his 

death a fixed place of abode at within the district of 

which have at any time since his death come to the 
hands, possession or knowledge of C. D., the administrator 
with the will of the said A. B. [or administrator, as the case 
may he], made and exhibited upon and by virtue of the 
corporal oath [^or solemn affirmation] of the said C. D. as 
follows, to wit : 



£ 



d. 



First, this declarant declares that the said de- 
ceased was at the time of his death possessed of or 
entitled to ------- 

\^The details rfthe deceased* s effects must he here 
inserted^ and the value inserted opposite to each 
particular]. 

Lastly, this declarant saith, that no personal estate or 
effects of or belonging to the said deceased have at any time 
since his death come to the hands, possession or knowledge 
of this declarant, save as is hereinbefore set forth. 

(Signed) C. D. 

On the day of 18 the said C. D. was duly 

sworn to [or solemnly affirmed] the truth of the above 
inventory, 

Before me, 
I person authorized to administer oaths under the act]. 
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Non- jj"q 19.— Jastification of Sareties. 

Contentions 



Btuineu. 



In her Majesty's Court of Probate. The District 
Registry of 

In the goods of A. B., deceased. 

The day of 18 . 

We, C. D. of and E. F. of jointly 

and severally make oath, that we are the proposed sureties on 
behalf of G. H.,the intended administrator of all and singular 
the personal estate and effects of the said A. B., late of 
deceased, in the penal sum of pounds, for his faithful ad- 
ministration of the said personal estate and effects of the said 
deceased ; and I the said C. D. for myself make oath, that 
I am, after payment of all my just debts, well and truly worth 
in money and effects the sum of ; and I the said E. F. 
for myself make oath, that I am, after payment of all my just 
debts, well and truly worth in money and effects the sum of 
pounds. 
Same day the said C. D. 
and E. F. were duly 

sworn to. the truth of this 
affidavit 

Before me, 
[perton authorized to adminitter oaths under the act^. 



No. 20.— Election by Minors of a Gaardian. 

In her Majesty's Court of Probate. The District 
Registry of 

Whereas A. B., late of in the county of de- 

ceased, died on about the day of 18 at 

intestate, a widower, leaving C. D., E. F., and G. H. his 
natural and lawful children and only next of kin, the said 
C. D. being a minor of the age of twenty years only, the said 
E. F. being also a minor of the age of nineteen years only, 
and the said G. H. being an infant of the age of six years only : 

Now we, the said C. D. and E. F., do hereby make choice 
of and elect K. L., of in the county of our lawful 

maternal uncle and one of our next of kin, to he our curator 
or guardian, for the purpose of his obtaining letters of ad- 
ministration of the personal estate and effects of the said 
A. B., deceased, to be granted to him for our use and benefit, 
and until one of us attain the age of twenty-one years [^or for 
the purpose of renouncing for us, and on our behalf all our 
right, title and interest to and in the letters of administra- 
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tion, &c. [as the ease may be] [add, in cases where a proctor, Non- 
soUcitor or attorney appears for the minors^ and we hereby BJiiJcB^?* 

appoint M. N. of our proctor, solicitor or attorney, to ^ 

file or cause to be filed this our election for us in the said 
district registry of attached to her Majesty's Court of 

Probate], 

In witness whereof we have hereunto set our hands and 
seals this day of in the year 18 . 

Signed, sealed and delivered in the presence of 

[One ^interested witness smfficieni]. 



No. 21. — Renanciation of Probate and Adminis- 
tration with the Will annexed. 

In her Majesty's Court of Probate. The District 
Registry of 

Whereas A. B., late of in the county of 

deceased, died on the day of 18 at and 

had at the time of his death a fixed place of abode at 
within the said district of ; and whereas he made and 

duly executed his last wftl and testament bearing date the 
day of 18 [\f there are codicils their dates 

should he also inserted]^ and thereof appointed C. D. executor 
and residuary legatee in trust [or as the case may he] : 

Now I, the said C. D., do hereby declare, that I have not 
intermeddled in the personal estate and effects of the said 
deceased, and will not hereafter intermeddle therein with 
intent to defraud creditors, and I do hereby expressly re- 
nounce all my right and title to the probate and execution of 
the said will, [and codicils, ifany^'] and to*the letters of admi- 
nistration with the said will [and codicils, if any^"] annexed, 
of the personal estate and effects of the said deceased [add 
in cases where a proctor, solicitor or attorney appears for the 
person renouncing, and I hereby appoint E. F. of my 

proctor, solicitor or attorney, to file or cause to be filed this 
renunciation for me in the said district registry of 
attached to her Majesty's Court of Probate]. 

In witness whereof I have hereto set my hand and seal 
this day of 18 . 

CD. 
Signed, sealed and detivered by the said C. - D. in the 
presence of 

G.H., 
[One disinterested witness sufficient]. 
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Non. Jfo* 22. — Renunciation of Administration. 

Contentions 

Butlnew. j^^ ^^ Majesty's Court of Prolmte. The District Re- 

gistry of .• 

Whereas A. B^ late of in the county of 

deceased, died on the day of IS at 

intestate, a widower, and had at the time of his death a fixed 
place of abode at within the said district of ; 

and whereas I, C. D. of am his natural lawful child, 

and his only next of kin : 

Now I, the said C. D. do hereby declare that I 

have not intermeddled in the personal estate and effects of 
the said deceased, and do hereby expressly renounce all my 
right and title to the letters of administration of the personal 
estate and effects of the said deceased [^add m cases where a 
proctor, solicitor or attorney appears for the person renoancing, 
and I hereby appoint £. F. of my proctor, solicitor or 

attorney, to file or cause this renunciation to be filed for me in 
the district registry of attached to her Majesty's Court 

of Probate]. 

In witness whereof I have hereto set my hand and seal 
this day of 18 . 

^ C. D. 

Signed, sealed and delivered ny the said C. D. in the 
presence of 

G. H. 
l^One disinterested witness st^gicient']. 



No. 23. —SnbpcBna in a Proceeding in Cpmrnon 
Form to bring in a Script. 

Victoria, by the grace of God of the United King^dom 
of Great Britain and Ireland Queen, Defender of the 
Faith. 

To of 

Whereas it appears by a certain affidavit filed in the 
principal registry of our Court of Probate \^or filed in the 
district registry of attached to our Court of Probate], 

bearing date the day of 18 and made by 

of that a certain original paper or script being or pur- 

porting to be testamentary, to wit {^here describe the ptqs>er'\t 
bearing date the day of 18 is now in your 

possession or under your control : 

* This to be varied according to the. fact. 



Businefis. 
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Now THIS IS TO COMMAND Tou, that Within eight days Non- 
after service hereof on you, inclusive of the day of such Contentious 

service, you do bring into and leave in the principal registry 

of our said court [or the district registry of attached 

to our said court] the said original paper now in the posses- 
sion of you the said , or in case the said original paper 
be not in your possession or under your control, that you, 
within eight days after the service hereof on you, inclusive 
of the day of such service, do file in the principal registry of 
our said court, [or the district registry of attached to 
our said court,] an affidavit to that effect, and therein set forth 
what knowledge you have of and respecting the said script : 
and this you shall in nowise omit under the penalty of one 
hundred pounds. Witness [insert the name of the Judge"], at 
the Court of Probate, the day of 18 in the 
year of our reign. 

Indorsement to be made of the service. 

This subpoena was served by G. H. on of on 

the day of 18 . 

(Signed) G. H. 



No. 24. — AflBdavit of Handwriting. 

In her Majesty's Court of Probate. The District Re- 
gistry of 

I, A. B., of in the county of make oath [or 

solemnly affirm], that I knew and was well acquainted with 
C. D., late of in the county of deceased (who 

died on the day of at and had at the time 

of his death a fixed place of abode at within the said 

district of ), for many years before and down to the 

time of his death, and that during such period I have 
frequently seen him write and also subscribe his name to 
writings, whereby I have become well acquainted with his 
manner and character of handwriting and subscription, and 
having now with care and attention perused and inspected 
the paper writing hereunto annexed, purporting to be and 
contain the last will and testament of the said deceased, 
beginning thus ending thus and being subscribed 

thus [include in these recitals the date rf the mil] "CD." I 
further make oath, that I verily and in my conscience believe 
the whole body, series and contents of the said will, together 
with the names '* C. D." subscribed thereto as aforesaid, to 
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Non- be of the true and proper handwriting and subscription of the 
Contentimit said " C. D." deceased. 
^"^"'- On the day of 18 the said A. B. was duly 

sworn at to the truth of this affidavit {or made 

this solemn affirmation], 

Before me, 

E. F. 
[ penon authorized to adminiiter oatJu under the act']. 



No. 25.— Affidavit of Plight and Condition and 

Finding. 

In her Majesty's Court of Probate. The District 
Registry of 

I, A. B., of in the county of make oath [or 

solemnly affirm], that I am the sole executor named in the 
paper writing now hereunto annexed, purporting to be and 
contain the last will and testament of £. F., late of ia 

the county of deceased (who died on the day of 

at and had at the time of his death a fixed place 

of abode at within the said district of ) the said 

will bearing date the day of beginning thus 

ending thus and being subscribed thus '* C. D.," and 

having viewed and perused the said will and particularly 
observed that [here recite the finding of the willt and the 
various obliterations, interlineations^ erasures and alterations 
{if any), and the general plight and conation of tJ^ will, or 
any other matters reqviring to he (^counted for, and clearly 
trace the will from the possession of the deceased in his lifetime 
up to the time of making this qjfidavit] ; I the deponent lastly 
make oath that the same is now in all respects in the same 
state, plight and condition as when found [or ae the case 
may 6e. j 
On the day of 18 the said A. B. and C. D. 

were duly sworn at to the truth of this affidavit [or 

made this solemn affirmation] before me 

I. J. 
[person authorized to administer oaths under the act]. 



No. 26.— Affidavit of Search. 

In her Majesty's Court of Probate. The District 
Registry of 

I, A. B., of in the county of make oath [or 

solemnly affirm] that I am the sole executor named in me 
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Business. 



paper writing hereunto annexed, purporting to be and contain Non- 
the last will and testament of C. D. late of deceased, SS"-^??.*^"' 

(who died on the day of in the year 18 at 

and had at the time of his death a fixed place of abode 
at within the said district of ) the said will be- 

ginning thus, " " ending thus, "In witness whereof 

** I have hereunto set my hand this day of in the 

« year of our Lord one thousand eight hundred and fifty-four," 
[or as the cote may &e], and being thus subscribed, *' C. D." 
And referring particularly to the fact that the blank spaces 
originally left in the said will for the insertion of the day and 
month of the date thereof have never been supplied [or that 
the said will is without date, or as the case may &«], I further 
make oath [^or solemnly affirm], that I have made inquiry of 
£. F., the solicitor of the said deceased, and that I have also 
made diligent and careful search in all places where he the 
said deceased usually kept his papers of moment and concern, 
and in his depositones, in order to ascertain whether he had 
or had not left any other will, but that I have been unable to 
discover any such will. And I lastly make oath [or solemnly 
affirm], that I verily believe the said deceased died without 
having left any will, codicil or testamentary paper whatever, 
other than the said will by me hereinbefore deposed of. 

A.B. 
On the day of 18 the said A. B. was duly 

sworn at to the truth of this affidavit [or made 

this solemn affirmation] before me, 

G. H. 
[person authorized to administer oaths under the act,'] 

[ This form of affidavit to be used when it is shown by qffidavit 
that neither the subscribed witnesses nor any other person can 
depose to the precise time qf the execution qfthe will.'] 



No. 27.— Caveat. 

In her Majesty's Court of Probate. The District 
Registry of 

Let nothing be done in the goods of A. B., late of 
deceased, who died on the day of at and 

had at the time of his death a fixed place of abode at 
within the said district of unknown to C. D. of 

having interest [or to £. F., of the proctor, solicitor or 

attorney of parties having interest]. 

Dated this day of 18 . 

(Signed) C. D. of [or 

£. F. of the proctor, 

solicitor or attorney of parties having interest]. 
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ConSSiou* No. 28. — Warning to Caveat 

Buiiness. 

• In her Majesty's Court of Probate. The District 

Aegistry o 

To A. B. of [or to C. D. of proctor, solicitor w 

attorney of the parties having interest]. 

You are hereby warned, within six days* after the service 
of this warning upon you, inclusive of the day of such service, 
to cause an appearance to be entered for you in the said 
district registry attached to the said Court of Probate to the 
caveat entered by you in the personal estate and effects of 
£. F., late of deceased, who died at on or about 

the day of 18 and had at the time of his death 

a fixed place of abode at within the said district of 

and to set forth your \w your client's] interest; and take 
notice, that in default of your so doing the said court will 
proceed to do all such acts, matters and things as shall be 
needful and necessary to be done in and about the premises. 

(Signed) X. Y., 

District Registrar. 

Indorsement to be made after Service. 

This warning was served by I. K. on A. B. of [or on 

C. D. of the proctor, solicitor or attorney] by whom 

the caveat was entered in respect of the personal estate and 
effects of the within^ named deceased at on the 

day of 18 . 

(Signed) I. K., 

\or, The duplicate of this warning, signed by the said X. Y. 

was sent by the public post, directed to the said A. B. (or 

C. D.) by whom the caveat was entered in respect of the 

personal estate and effects of the within-named deceased at 

on the day of 18 . 

(Signed) I. K.] 

* These six days are to be exclusive of Sunday. 



VBB8 — DISTRICT RBGUTRIB*. S45 



FEES 

TO BB TAKEN IN THE 

DISTRICT REGISTRIES OF THE COURT OF PROBATE 

IN 

NON-CONTENTIOUS BUSINESS. 



Probates or Letters of Administration with Will 

annexed. 



For every probate when the personal estate is sworn 


to be 


£ i. 


d. 


under IQOL, or any sum less than 100/. 


. . 


1 





For every probate when the personal estate is of the value of 






100/. and under 4,000/., or any sum less than 4,000/., 


a fee 






of U. 64, in the pound on the amount of stamp duty payable 






on such probate* 








For every probate when the personal estate is of the value of 






4,000/. and upwards, the following fees:— 








If the personal estate is sworn to be — 








Under the value of £5^000 




4 15 





6,000 




5 





7,000 




5 5 





8,000 




5 10 





9,000 




5 15 





10,000 




6 





12,000 




6 5 





14,000 




6 10 





16,000 




6 17 


6 


18,000 




7 5 





20,000 




7 12 


6 


25,000 




8 2 


6 


30,000 




8 15 





85,000 




9 7 


6 


40,000 




10 6 


3 


45,000 




11 5 





50,000 




12 3 


9 


60,000 




13 2 


6 


70,000 




15 





80,000 




16 17 


6 
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N0N-C0MTEMT10U8 BUSINESS. 



Probates— eonttnued. 

Under the value of £90,000 

100,000 
120,000 
140,000 
160,000 
180,000 
200,000 
250,000 
300,000 
850,000 
400,000 
600,000 
600,000 
700,000 
800,000 
900,000 
1,000,000 
Above 1,000,000 
For registering and collating wills of tbree folios of ninety 

words each, or under 

If above three folios of ninety words each, per folio • • 

In cases of a grant for Queen's pay or prize money (the effects 

being under 100/.) without reference to the length of the 

will •• •• •• •• •• •> 

For engrossing and collating a will for a double, or duplicate, 
or triplicate, or cessat probate of the will is four folios 
of ninety words each, or under, including parchment 
If above four folios of ninety words each (including parch- 
ment), per folio 
For every double or cessat probate, when the personal estate 
is under 450/L or any smaller sum, the same fee as on the 
first probate. 
For every double or cessat probate, wl\en the personal estate 

is of the value of 450/., or upwards 
For every duplicate and triplicate probate, when the personal 
estate is under 450/. or any smaller sum, the same fee as 
on the first probate. 
For every duplicate and triplicate probate, when the personal 

estate is of the value of 450/. or upwards 
For engrossing, exemplifying and collating a will of four 
folios of ninety words each, or under, including parchment 
If above four folios of ninety words each, per folio (including 
parchment) .. •• •• •• •• 

For every exemplification of probate 



£ s. 


J. 


18 15 





20 12 


6 


21 11 


3 


23 8 


9 


25 6 


3 


27 8 


9 


29 1 


3 


30 18 


9 


S5 12 


6 


40 6 


3 


41 17 


6 


43 8 


9 


46 6 


3 


49 13 


9 


52 16 


3 


55 18 


9 


59 1 


3 


62 3 


9 


4 


6 


I 


6 



4 6 

6 
1 6 



12 6 



12 6 

6 

1 6 

1 1 
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Letters of Administration. 



For every grant of letters of administration when the personal £ s. d. 


estate is sworn to be under 100^., or any sum less than 


100/., a fee of 


.010 


For every grant of letters of administration when the personal 


estate is of the value of 100/. and under 2,000/., or any sum 


less than 2,000/., a fee of Is, 6d, in the pound on the amount 


of stamp duty payable on such letters of administration. 




For every grant of letters of administration when the personal 


estate is of the value of 2,000/. and upwards, the following 


fees:— 




If the personal estate is sworn to be — 




Under the value of £3,000 






. 4 13 9 


4,000 






. 4 17 6 


5,000 






.550 


6,000 






. 5 12 6 


7,000 






.600 


8,000 






.676 


9,000 






. 6 15 


10,000 






.726 


12,000 






. 7 10 


14,000 






. 7 17 6 


16,000 






.889 


18,000 






.900 


20,000 






. 9 11 3 


25,000 






. 9 16 3 


30.000 






. 11 5 


35,000 






. 12 3 9 


40,000 






. 13 11 3 


45,000 






. 15 


50,000 






. 16 7 6 


60,000 






. 17 16 3 


70,000 






. 20 12 6 


80,000 






. 23 8 9 


90,000 






. 26 5 


100,000 






. 29 1 3 


120,000 






. 80 9 6 


140,000 






• 33 5 9 


160,000 






. 36 2 


180,000 






. 38 18 3 


200,000 






. 41 14 6 


250,000 






. 44 10 9 


300,000 






. 46 17 6 


350,000 






. 49 4 6 


400,000 






. 51 U 3 


500,000 






. 53 18 8 


600,000 






. 58 12 



r2 



t 


«. 


i. 


63 


5 


9 


67 


19 


6 


72 


13 


3 


77 


7 





82 





9 



848 HON-COMTEMTIOU8 B08INES8. 

Letters of Adminittration — cvmiinnitd. 
Under the value of £700,000 

800,000 

900,000 

1,000,000 

Above 1,000,000 

For every duplicate and triplicate letters of administration 

when the personal estate is under 3002., or any sum less 

than 800/., the same fee as on the first grant of letters of 

administration. 

For every duplicate and triplicate letters of administration 

when the personal estate is of the value of 300/. and 

upwards . . . . . . . • . . ••0126 

For every exemplification of letters of administration • • 1 10 

For every grant of letters of administration with will annexed 
de bonis non or cessate, when the personal estate is under 
450/. or any smaller sum, the same fee as on the first 
grant. 
For every grant of letters of administration with will annexed 
de bonis non or cessate, when the personal estate is of the 
value of 450/. and upwards .. .. •• •• 12 6 

For engrossing and collating a will for a grant of letters of 
administration with will annexed de bonis non or cessate, if 
the will is four folios of ninety words each or under (in- 
cluding parchment).. .. .. •• •• 6 

If above four folios of ninety words each, per folio, including 
parchment .. .. .. .. ••016 

For every grant of letters of administration de bonis non or 
cessate, if the personal estate is under 300/. or any smaller 
sum, the same fee as on the first grant. 
For every grant of letters of administration de bonis non or 
cessate, if the personal estate is of the value of 300/. and 
upwards .. .. .. .. .. •• 12 6 

For every special or limited grant of probate or letters of 
administration with or without the will annexed, in addition 
to the ordinary fees as under : — 

If the personal estate is under the value of 20/., 1«. per 
folio of ninety words each on the bond, on the act, and 
on the grant of probate or letters of administration. 
If the personal estate is of the value of 20/. and upwards, 
2«. per folio of ninety words each on the bond, on the 
act, and on the grant of probate or letters of adminis- 
tration. 
For articles entered into by administrators to pay creditors pro 
rata, per folio of ninety words each .. .. ..020 

For the bond for the performance of the articlesi per folio of 
ninety words .. .. .. .. ••O20 

For noting on the grant of letters of administration with or 
without will annexed, and on the act that additional security 
has been given •• .. .. .. ..OfiO 



FEES — DISTRICT RE0I9TRIBS. 349 

Letters of Administration- continued. £ t. d. 

For every certificate that additional security has heen giren ..010 

For every search for will or grant of letters of administration 
or any other document filed in the district registry, including 
the looking up and inspecting an original will before the 
same is registered, or a registered copy of a will or an admi- 
nistration act . . . . . . . . ..010 

For every third will or administration act looked up in addi- 
tion to the above .. .. •• .. ..Old 

For looking op and inspecting an original will after the same 

is registered, in addition to the search . . • • ..010 

For looking up and producing any document filed in the district 
registry, other than an original will or administration act.. 1 

For every ofiice copy or extract of a record, will, or probate or 
administration act or other document filed in the district 
registry, if five folios of ninety words or under . . 

If exceeding five folios of ninety words, per folio • . 

If the will or other document is 200 years old, and five folios 
of ninety words or under • • . . . • . • 

If exceeding five folios of ninety words, per folio . . 

If the ofiice copy of a will or any part of a will or other docu- 
ment is required to be made fac simile, and such will or part 
of a will or other document is five folios of ninety words in 
length or under . . . . . . . . . ; 

If exceeding five folios of ninety words, per folio . . • . 

For collating a probate or copy of a will 6r other docum^t left 
in place of the original, if twenty folios in length or under.. 

If exceeding twenty folios, every additional two folios . . 

If a copy is required to be printed, for every eight folios of 
ninety words, in addition to a manuscript copy for the 
printer at 6d. per folio of ninety words . . .•050 

For every attendance with any book or original document 

within three miles of the district registry . . ..110 

For second and each subsequent attendance at the same place, 

and with the same document if within fourteen days . . 10 6 

For each day's attendance with any book or original document 
at any place beyond the distance of three miles from the dis- 
trict registry, exclusive of travelling expenses .. ..110 

For every receipt for a document or documents delivered out 

of the district registry . . . . • • • • 1 

For the entry of every caveat . . . . . . ..010 

For each notice of such caveat to the principal registry or 

any other district registry . . • • - • ..010 

For every warning to a caveat issuing from the district re- 
gistry .. .. .. •• •• ••050 

For messenger's attendance with warning to caveat within 

three miles of the district registry . . . . ..026 

For every notice of application for a grant of probate or 
administration transmitted to registrars of the principal, 
registry .. •• •• •• •• ..010 
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6 








6 





5 











9 





8 
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9 





5 
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950 M0N*C0MTEMT10U8 BUSINESS. 

Letters of Administration — continued, £ t. d. 

For filing each of such notices in the principal registry • . 6 

For every search by the district reg^istrar in order to ascertain 
whether any probate or grant of letters of administration has 
already issued as under : — 

For every year after the year in which the deceased died 6 
And for every such search in the principal registry after 

the year in which the deceased died, a further fee of • • 6 

For the certificate of the registrar of the principal registry, 
that no application has been made in respect of the goods 
of the deceased .. .. •• •• ..010 

For filing affidavit for the Inland Revenue Office on granting 
probate or letters of administration for Queen's pay or prize 
money .. .. .. •• •• ..010 

For filing every other affidavit and other document brought 
into and deposited in the district registry, except the oaths 
for executors, or administrators, or administrators with will, 
the first administration bond, and the testamentary papers 
in respect of which probate or administration with will an- 
nexed is granted .. .. .. .. ..026 

For every receipt for documents left in the district registry in 
order to obtain the grant of probate or letters of administra- 
tion with or without will annexed . . . . • . 1 

For depositing every will of a person deceased in the district 
registry, for safe custody •• .. .. ..0100 

For every oath administered by the district registrars • . 10 



PEIS— DUTRICT REOISTRIEI, SSI 

FEES 
To be taken for thbih own usb iy Proctors, Solicitors 
and Attornies practising in the Court of Probate 
and in the District Registries thereof, in 

NON-CONTENTIOUS BUSINESS. 



Fees of Probate*. 





AffidlTll 




OUh of 


fBtlh* 


' 


.w^"?d„ 


anjbdnB 


OSccind 








pMlr being 




£ 


1. d. 


1. d. 




6 


2 6 


2 6 




20 


2 6 


2 6 




100 


6 


5 




200 


6 8 


6 8 




800 


10 


10 




«0 


10 


10 




800 


]0 


10 




800 


10 


10 




1.000 


10 


10 




1,600 


10 


10 




2,000 


10 


10 




8,000 


10 


10 




4,000 


10 


10 




6,000 


10 


10 




6,000 


10 


10 




7,000 1 10 


10 




8,000 10 


10 




9.000 1 10 


10 




10.000 ■ 10 


10 




12,000 1 10 


10 




14.000 10 


10 




16.000 10 


10 




18,000 10 


10 




20,000 10 


10 




25,000 


; 10 


10 





12 


6 


8 


16 e 


6 


8 


12 6 




8 


1 18 


6 


8 


2 6 


6 




8 


6 




8 16 


13 




4 10 


18 




4 IB 


13 




6 


13 




6 6 


18 




6 10 


13 




6 15 


13 




6 


13 




6 6 


13 




6 10 


13 




8 17 6 


18 




7 60 


13 




7 13 6 


18 




8 2 6 


13 





re iliBQ S folioi, U. 6d. per folio. 



95ft 



HON-COHTBVTlOUt BU8INBSS. 



Feet of Proba te! c o miim u ed . 









Affldstrit 


Bngrosa* 












OMhof 


JUS MIV 

Inland 


lag and 










Effects 
swnB under 


Executors 

sod attend- 

snce on the 

party being 

sworn. 


lUUUlU 

Rerenae 
Office and 
attendance 

ontke 
party being 

swoin. 


collating 
tbeWflt; 
three folios 
of ninety 
words or 
iind«r.t 


Probate 

under seaL 


Eztnet- 

ing. 


aerk'sfee. 


£ 


s. 


d. 


s. d. 


«. d. 


£ *. d. 


«• 


fl« 


£ *. d. 


30,000 


10 





10 


4 6 


8 15 


13 




7 6 


35,000 


10 





10 


4 6 


9 7 6 


13 




7 6 


40,000 


10 





10 


4 6 


10 6 3 


13 




7 6 


46,000 


10 





10 


4 6 


11 5 


13 




7 6 


60,000 


10 





10 


4 6 


12 8 9 


13 




7 6 


60,000 


10 





10 


4 6 


18 2 6 


13 




7 6 


70,000 


10 





10 


4 e 


15 


13 




7 6 


80,000 


10 





10 


4 6 


16 17 6 


13 




110 


90,000 


10 





10 


4 6 


18 15 


13 




110 


100,000 


10 





10 


4 6 


20 12 6 


13 




110 


120,000 


10 





10 


4 6 


21 11 3 


13 




110 


140,000 


10 





10 


4 6 


28 8 9 


13 




110 


160,000 


10 





10 


4 6 


25 6 3 


13 




•110 


180,000 


10 





10 


4 6 


27 8 9 


13 




110 


200,000 


10 





10 


4 6 


29 1 8 


13 




110 


260,000 


10 





10 


4 6 


30 18 9 


13 




110 


300,000 


10 





10 


4 6 


35 12 6 


13 




1 1 1 


860,000 


10 





10 


4 6 


40 6 3 


13 




110 


400,000 


10 





10 


4 6 


41 17 6 


13 




110 


600,000 


10 





10 


4 6 


48 8 9 


13 




110 


600,000 


10 





10 


4 6 


46 6 3 


13 




110 


700,000 


10 





10 


4 6 


49 13 9 


13 




110 


800,000 


10 





10 


4 6 


52 16 3 


13 




110 


900,000 


10 





10 


4 6 


55 18 9 


13 




110 


1,000,000 


10 





10 


4 6 


50 1 3 


13 




110 


Above ^ 
that sum ) 


10 





10 


4 6 


62 3 9 


13 


4 


110 



f If more than 3 folios, 1«. 6d, per fdio. 



FEES DISTRICT RBOISTRIBS. 



S5S 



Fees of Letters of Administration with Will annexed. 

In addition to the above fees for attendance on execution of the bond 
if the effects are — 

51 and under 20/. . . . . . • ..010 

20/. and under 100/. .. .. .. ..18 

100/. and upwards .. .. .. ••3 4 



Fees of Letters of Administration. 



Effects 
sworn under 


Oath of Ad- 
ministrator 
and attend- 
ance on his 
being sworn, 

and on 
execution of 


Affldarit for 
Inland Re- 
renue and 
attendance 
on Adminis- 
trator being 


Letters of 

Administration 

under seal. 


Bxtractlng. 


Clerk. 




the Bond. 


sworn. 














£ 


». d. 


s, d. 


£ s. 


d. 


s. 


d. 


£ 


s, d. 


5 


2 6 


2 6 


1 





1 







— — 


20 


3 4 


2 6 


1 





3 


4 





1 


50 


5 


5 


1 


6 


4 


a 





2 


100 


6 8 


6 8 


3 





6 


8 





2 


200 


10 


6 8 


4 


6 


6 


8 





2 


300 


13 4 


10 


12 





6 


8 





2 


450 


13 4 


10 


16 


6 


6 


8 





2 


600 


13 4 


10 


1 2 


6 


6 


8 





2 


800 


13 4 


10 


1 13 





6 


8 


6 


2 


1,000 


13 4 


10 


2 6 





6 


8 





6 


1,500 


13 4 


10 


3 7 


6 


6 


8 





6 


2,000 


13 4 


10 


4 10 





13 







5 


3,000 


13 4 


10 


4 13 


9 


13 







7 6 


4,000 


13 4 


10 


4 17 


6 


13 







7 6 


5,000 


13 4 


10 


5 5 





13 







r 6 


6,000 


13 4 


10 


5 12 


6 


18 







7 6 


7,000 


13 4 


10 


6 





13 







7 6 


8,000 


13 4 


10 


6 7 


6 


13 







7 6 


9,000 


13 4 


10 


6 15 





18 







7 6 


10,000 


13 4 


10 


7 2 


6 


13 







7 6 


12,000 


13 4 


10 


7 10 





13 







7 6 


14,000 


13 4 


10 


7 17 


6 


13 







7 6 


16,000 


13 4 


10 


8 8 


9 


13 







7 6 



r5 



S54 



M0N-C0NTENTI0C8 BUSINESS. 



Fees of Letters of Administration — conHnued, 





Oath of Ad- 
miniatrator 
and attend- 


Affidavit for 
Inland Re- 
venue and 


Letters of 










Effects 
■worn under 


ance on his 
being sworn, 

and on 
execution of 


attendance 
on Adminis- 
trator being 


Administration 
under seal. 


Extracting. 


Clerk. 




the Bond. 


sworn. 














£ 


«. d. 


t. d. 


£ s. 


d. 


s. 


d. 


£ 


s, d. 


18,000 


13 4 


10 


9 





13 


4 





7 6 


20,000 


13 4 


10 


9 11 


3 


13 


4 





7 6 


25,000 


13 4 


10 


9 16 


3 


13 


4 





7 6 


30,000 


13 4 


10 


11 6 





13 


4 





7 6 


35,000 


13 4 


10 


12 3 


9 


13 


4 





7 6 


40,000 


13 4 


10 


13 11 


3 


13 


4 





7 6 


45,000 


13 4 


10 


15 





13 


4 





7 6 


50,000 


13 4 


10 


16 7 


6 


13 


4 





7 6 


60,000 


13 4 


10 


17 16 


3 


13 


4 





7 6 


70,000 


13 4 


10 


20 12 


6 


13 


4 





7 6 


80,000 


13 4 


10 


23 8 


9 


13 


4 




1 


90,000 


13 4 


10 


26 5 





13 


4 




1 


100,000 


13 4 


10 


29 1 


3 


13 


4 




1 


120,000 


13 4 


10 


30 9 


6 


13 


4 




1 


140,000 


13 4 


10 


33 5 


9 


13 


4 




1 


160,000 


13 4 


10 


36 2 





13 


4 




1 


180,000 


13 4 


10 


38 18 


3 


13 


4 




1 


200,000 


13 4 


10 


41 14 


6 


13 


4 




1 


250,000 


13 4 


10 


44 10 


9 


13 


4 




1 


300,000 


13 4 


10 


46 17 


6 


13 


4 




1 


350,000 


13 4 


10 


49 4 


6 


13 


4 




1 


400,000 


13 4 


10 


61 11 


3 


13 


4 




1 


500,000 


13 4 


10 


63 18 


3 


13 


4 




1 


600,000 


13 4 


10 


68 12 





13 


4 




1 


. 700,000 


13 4 


10 


63 6 


9 


13 


4 




1 


800,000 


13 4 


10 


67 19 


6 


13 


4 




1 


900,000 


13 4 


10 


72 13 


3 


13 


4 




1 


1,000,000 


13 4 


10 


77 7 





13 


4 




1 


Above I 


13 4 


10 


82 


9 


13 


4 


1 


1 


tfaatsam ) 
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356 iroM-GoiiT£]fTions busihbss. 



Exemplification of Probate or Letters of AdminigtratioD 

with or witbottt Will annexed. 

Attending in the registry, looking up the grant of probate iS «. d. 
and original will or grant of administration, and bespeaking 
exemplification •• •• •• •• ..068 

Exemplification under seal and stamp •• •• ..110 

Extracting •• •• •• •• •• asOfiS 

Clerks •• •• •• •• •• ••026 



Duplicate and Triplicate Probates or Letters of Administra- 
tion with or without Will annexed. 

Attending in the registry, looking up the will, and bespeaking £ s. d, 
duplicate or triplicate probate and engrossment . • • • 6 8 

Drawing and copying statement in support of application to 
the Inland Revenue Office for the duty-paid stamp • • 10 

Attending at the Inland Revenue Office and procuring the 

duty-paid stamp .. •• .. .. ••0 13 4 

Duplicate or triplicate probate or letters of administration^ 
with or without the will annexed, 
If the personal estate ii-under 460^ or any smaller sum^ 

the same fee as on the first grant. 
If the personal estate is of the value of 450^ and upwards 12 6 
Extracting •• .. .. •• .. ..068 

Clerks .. •• .• •• .. ••026 
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35S NON-CONTENTIOUS BUSINESS. 



Probates, Special or Limited. 

£ s, d. 

Consulting fee .. •• •• .. ••068 

Affidavit for Inland Revenue Office and attendance on the 

executor being sworn : — The same fee as on ordinary 

probates. 
Drawing special oath of executor, per folio of seventy-two 

words •• •. •• •• •• .aOlO 

Fair copy of the oath for the registrar, per folio of seventy-two 

words •• •• •• .. .. ..004 

Attending the registrar thereon .. .. .. 13 4 

Engrossing same, per folio of seventy- two words .. ..004 

Attendance on the executor being sworn . • ..068 

Engrossing and collating the will, three folios of^ 

ninety words or under . . . . "I '^^^ same fees 

Special or limited probate, under seal .. ** / ^s on ordinary 

Extracting .. .. .. .. " i Probates. 

v/iern •• •• .. •• ..J 



Letters of Administration, Special or Limited. 

£ s. d. 
Consulting fee . . . • . . • . ..068 

Perusing and abstracting deeds or other instruments, when 

necessary, at per folio of ninety words . . ..004 

Proxy of nomination •• .. .. .. ..0 13 4 

Affidavit for Inland Revenue Office and attendance on the 
administrator being sworn : — ^The same fees as on ordinary 
grants of letters of administration. 
Drawing special oath of the administrator, per folio of seventy- 
two words .. .. .. .. **O10 

Fair copy of the oath for the registrar to peruse, per folio of 
seventy-two words .. •• •• .. ..006 

Attending the registrar thereon . . . . ..0134 

Engrossing same, per folio of seventy-two words . . -.004 

Attendance when the administrator was sworn, and ^ The same fees 

on execution of the bond .. .. **1 &son ordinary 

Letters of administration, under seal and stamp . . > grants of let- 
Extracting . • . • . . . . *'^ I ^^^^ ^f admi- 

Clerks •• .. .. .. ••J nistration. 



FEES — DISTRICT REGISTRIES. 359 



Office Copies of, or Extracts from, RecordSi Wills, and 

other Documents. 

For attendance in the registry for searching for a record, will £ s, d. 
or other document, or for a grant of probate, or letters of 
administration y with or without a will annexed, for the first 
five yearsy or any period less than five years, including the 
ordering of a copy .. .. .. .. ..050 

For every five years after the first five years . • ..034 

For the perusal of a record, will or other document, when 
necessary, for the purpose of ordering extracts or for any 
other purpose, including the ordering of extracts, per folio 
of ninety words .. •• .. •• ..004 

For collating an office copy or extract of a record, will or other 
document, with the original, including extracting fee, per 
folio of ninety words . • . . . . ..002 

For collating an office copy of the act on granting probate or 
administration with the original entry thereof, including ex- 
tracting fee . . . . . • . • • . ..010 



Caveats. 

£ s, d. 
For attendance in the registry and entering caveat . . 6 8 

For attendance in the registry and giving instructions for 
warning caveators to enter an appearance . . ..068 



Affidavits other than the Affidavits and Oaths included in 
the Fees of Probate and Letters of Administration and 
Declarations of Personal Estate and Effects. 

For taking instructions for every affidavit or declaration of £ t. d. 
personal estate and effects . • . . . . ..068 

For drawing and fair copy of the same, per folio of seventy- 
two words .. .. .. .. •• ..010 

For every copy thereof, per folio of seventy-two words . . 4 
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Imtroments of ReBunciatioii and Consent, Letters of At- 
tornejy and other DocomentB prepared by Proctors, Soli- 
citors or Attorneys. 

For drawinff and fkir copy of every inetmmeiit of renunciation, 

consent, letter of attorney, or other docament prepared as £ t, d, 

above, per folio of seventy -two words •• .. •• 1 

For every fair copy, per folio of seventy-two words . . 4 
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RULES AND ORDERS 

Far her Majesty's Court of Probate, made 
under the provisions of the '' Act to amend the 
^^ Law relating to Probates and Letters of 
'' Administration in England'' (20 ^21 Vict. 
c. 77), in respect of 

CONTENTIOUS BUSINESS (Sect. 30). 



1« All proceedings in the Court of Probate or in contentious 
the registries thereof in respect of business not in- Bu»ine»a. 
eluded in the act itself under the expression '^ com- 
mon form business," except the warning of caveats, 
shall be deemed to be contentious business. 

2. Executors or other parties who., previously to 
the passing of the act, might prove wills in solemn 
form of law, shall be at liberty to prove wills under 
similar circumstances, and with the same privileges, 
liabilities, and effect, as heretofore. 

d. Next of kin and others who, previous to the 
passing of the act, had a right to put executors or 
other parties entitled to administration with the will 
annexed upon proof of the will in solemn form of 
law, shall continue to possess the same rights and 
privileges, and be subject to the same liabilities with 
respect to costs as heretofore. 

4. Parties who previously to the passing of the 
act had a right to intervene in the cause shall con- 
tinue to possess the same right, subject to the 
same limitations and the same rules with respect to 
costs as heretofore. 
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^BvuSnaui!' ^* ^ caveat sball remain in force for the space of 

six months, and then expire and be of no efFect, but 

may be renewed from time to time as heretofore. 
A caveat shall be warned at the place mentioned in 
it as the address of the person who entered it. It 
shall be suflScient for the warning of a caveat that 
one of the registrars send by the public post a 
warning signed by himself, and directed to the per- 
son who entered it, at the address mentioned in it 

6. Upon a party appearing in answer to the 
warning of a caveat, the matter shall be entered as 
a cause in the court book, and the contentious busi- 
ness shall thereupon be held to commence. 

7. Where a party proposes to prove a will or 
codicil in solemn form of law, and no caveat has 
been entered, or a caveat has been entered and no 
appearance given to the warning thereof, the con- 
tentious business shall be held to commence with 
the extracting of a citation in the Forms Nos. 3, 5, 
or in some similar form. 

8. Citations to see proceedings may be extracted 
from the registry, on the application of any party to 
the cause. A form is given, No. 4. Before a 
party can proceed after the service of a citation, an 
appearance must have been previously entered by 
or on behalf of the party cited, or an affidavit of 
personal service must have been filed in the registry, 
or the order of the Judge, founded on an affidavit, 
and giving leave to proceed, must have been ob- 
tained, and filed in the registry. 

9. Every citation shall be written or printed on 
parchment, and the party taking out the same, or 
his proctor, solicitor or attorney, shall take it, to- 
gether with a praecipe, a form of which is given, 
marked No. 6, to the registry, and there deposit the 
praecipe and get the citation signed and sealed. The 
address given in the praecipe must be within three 
miles of the General Post Office. Personal service 
of any citation shall be effected by leaving a copy 
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of the citation with the party cited, and showing him Contentious 
the original, if required by him so to do. — "'°"'' 

10. The entry of the appearance of a party shall 
be accompanied by an address within three miles of 
the General Post Office. 

11. It shall be sufficient to leave all pleadings 
and other proceedings not expressly requiring per- 
sonal service under these rules and orders at the 
address furnished so as aforesaid by plaintiff and 
defendant respectively. 

1 2. In case the party cited does not appear within 
the time limited in the citation, the plaintiff shall 
allege the default of appearance on the record, and 
the cause shall thereupon proceed in default. 

13. The form to be used in entering an appear- 
ance is given. No. 7. 

14. In case of proving a will in solemn form of 
Taw, the plaintiff shall declare in the Forms Nos. 8 
and 9f or as near thereto as the circumstances of 
the case admit ; and such declaration shall be de- 
livered to the defendant, and a copy thereof filed in 
the registry upon one and the same day. 

15. The declaration may be delivered to the de- 
fendant at any time after the defendant has entered 
an appearance. If the plaintiff do not deliver his 
declaration within one month after an appearance 
has been given, the defendant may apply to the 
Judge in chambers to fix a time within which such 
declaration shall be delivered. 

16. In case of proceedings in default, the plaintiff 
shall file his declaration in the registry within eight 
days from the last day allowed in the citation for 
the appearance of the defendant. 

1 7. The defendant, if desirous of pleading, must 
deliver his plea to the plaintiff within eight days 
after the service of the declaration, and file a copy 
thereof in the registry on one and the same day, 
otherwise he will not be permitted to plead, except 
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<^<wgo— * with the pefminioli of the Judge. Forms of pleas 
— — 1- are given, Nos. 10 and 11* 

18. If the plaintiff propound a wOl^ and the 
defendant in his plea allege the existence of a will 
of later date, the plaintiff, as well as the defendant, 
may, with and subject to the permission of the 
Judge^ adduce proof on the trial of the validity of 
the will upon which he relies. 

19. In testamentary causes, the several scripts of 
the testator, that is to say, wills, codicils, drafts of 
wills or codicils, or Written ins tractions for the 
same, shall continue to be brought into the registry 
as heretofore. And for this purpose, every plain- 
tiff shall at the time of filing the copy of his decla- 
ration in the registry file therewith an affidavit of 
scripts to the effect of Form No. 1 2 ; and in like 
manner the defendant, upon filing the copy of his 
plea, shall file therewith a similar affidavit. The 
time for the filing of these affidavits of scripts may 
be varied by order of the Judge, on the application 
of either party. Bvery script coming within the 
terms of the affidavit, and of which the deponent has 
any knowledge, is to be specified therein, and every 
script in the custody or under the control of the 
party making the affidavit is to be annexed thereto, 
and deposited therewith in the registry. 

£0. Either of the parties may give in snch fur- 
ther pleading as he may be advised. If either party 
desire to amend his pleadings, he may do so by 
permission of the Judge, and in such form and under 
such terms as the Judge may approve. The form 
of the declaration and plea will, it is presumed, be 
a sufficient guide to practitioners as to the form of 
any further pleadings. 

21. If the defenc)ant or plaintiff shall be of opi- 
nion that the declaration or plea or subsequent 
pleading does not disclose sufficient to enable him 
to proceed with safety, he may apjfJy to the Judge 
' to order the pleadings to be amended; and, if 
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necessary, further applicadoo may be made to the oontantiimi 
Judge thereon. 

22. Within eight days after the deh'very of the 
last pleading in the cause, the plaintiff is to deliver 
to the defendant the issue in the Form No. Id, or in 
a form as near thereto as the circumstances of the 
case will admit. 

23. The plaintifll; af^er delivery of the issue, shall 
give notice to the defendant, that, after the ex- 
piration of eight clear days, he intends to apply to 
the court to try the question at issue before itself, 
either with or without a jury, or to direct aq issue to 
be tried before a judge of assise, as the case may 
be ; and if the plaintiff do not give such notice 
within sixteen days from the day on which the issue 
was delivered the defendant may give a similar 
notice to the plaintiff. A form of notice, No. 14, 
is subjoined. 

24, A copy of every such notice shall be filed in 
the registry upon the day on which the same i^ 
served upon the opposite party in the cause. 

25. In each case the Judge shall direct, and, if 
necessary, af^er hearing the parties, in what mode 
the cause shall be tried. 

26, After the direction of the Judge has been ob- 
tained as to the mode in which the cause is to be 
heard, the plaintiff shall, within four clear days, 
deposit the record of the cause in the registry. 
The record is to conclude with a statement of the 
mode in which the Judge has directed the cause to 
be tried, as in the Form No. 15. 

27, The plaintiff shall, on the day upon which he 
sets down the cause as ready for trial, give notice 
to each party for whom an appearance has been 
entered of his having done so ; and if he delay 
setting down the cause as ready for trial for the 
space of one month after the court has directed the 
mode in which the question at issue shall be tried, 
the defendant may set the cause down as ready for 
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^^ taM^ trial, and give a similar notice to the plaintiff and 

'— the aforesaid other parties. A cop^ of every such 

notice shall be filed in the registry ; and the cause, 
excepting the Judge shall otherwise direct, shall come 
on in its turn. 

28. In default of the appearance of the party 
cited, a record, in Form No. 16, or as near thereto 
as can be, shall be filed in the registry. 

29. Every subpoena shall be written or printed on 
parchment, and may include the names of any num- 
ber of witnesses. The party, or his solicitor or 
attorney, shall take it, together with a praecipe, 
(forms of which are given, marked 17, 18, 19 and 
20,) to the registry, and there get it signed and 
sealed, and there deposit the praecipe. 

30. Either the plaintiff or defendant may call 
upon the other party, by notice in writing in the 
form annexed, No. 21, to admit any document, 
saving any just exceptions ; and in case of refusal 
or neglect to admit the same, the costs of proving 
the document shall be paid by the party so neglect- 
ing or refusing, whatever the result of the cause 
may be, unless at the trial the Judge shall certify 
that the refusal to admit was reasonable ; and no 
costs of proving any document shall be given 
except in cases where the omission to give the 
notice is, in the opinion of the registrar, a saving of 
expense. 

31. Applications for the production of instru- 
ments purporting to be testamentary^ and shown to 
be in the possession or under the control of any 
person or persons, as mentioned in the 26th section 
of the act, may be made to the Judge, on motion or 
petition, or by summons served on the opposite 
party in any suit, and upon motion and affidavit in 
cases where no suit is pending. Forms of sub- 
poenas applicable to these cases are given, Nos. 22, 
23, 24 and 25. 

32. The hearing of the case shall be conducted 
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in court, and the counsel shall address the court, Contentioui 
subject to the same rules and regulations as now — ^^"**'"' 
obtain in the courts of common law. 

33, After the conclusion of the trial, the registrar 
shall enter on the record the finding of the jury, or 
the decision of the Judge, in a form corresponding 
as near as may be with that given, Nos. 26 and £7, 
and shall sign the same. 

34, Any person proceeding to prove a will in 
solemn form, or to revoke the probate of a will, 
may, if the will affects real estate, apply to the Judge 
for an order authorizing him to cite the heir or heirs 
at law or other person or persons pretending interest 
in such real estate; and the Judge, on being satis- 
fied by afHdavit that the will in question does affect 
or purport to affect the real estate, shall make an 
order authorizing the person applying to cite the 
heir or heirs at law or other such person or persons 
as aforesaid : provided always, that the Judge may 
make any special directions as to the persons to be 
cited which he may think the justice of the case 
requires. 

35, An application for a new trial may be made 
to the Court of Probate in respect of causes tried 
before a jury within ten days from the day on which 
the cause was tried, or on the first sitting of the 
court after the cause has been tried. 

36, An application for a rehearing of any case 
tried before the Judge without a jury, and in which 
evidence is given viv4 voce, may be made within ten 
days from the day on which the same was heard, 
or at the first sitting of the court after the cause has 
been heard. 

37, If the plaintiff or defendant in any cause, un- 
less by leave of the Judge previously obtained^ fail 
to deliver the declaration, plea or other pleading 
within the time specified in these rules, the other 
party in the cause shall not be compelled to receive 
the same, unless by direction of the Judge. The 
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Contentioni expense of every such application to the Judge 
Bmine»i. ^|^^|| |*^|| ^^ ^|^^ party who has caused the delay. 

38. CitatiopSy notices, and other processes here- 
tofore in use and still retained, are to be inserted 
in the London Gazette, and in such of the leading 
morning and evening papers, and such local papers 
as the Judge may from time to time direct, instead 
of being served on the Royal Exchange. 

39. Where a special time is limited for filing 
affidavits, no affidavit filed after that time shall be 
used in court, unless by leave of the Judge. 

40. In contentious business, inventories, and not 
merely declarations of the personal estate and effects 
of the deceased, are to be used, unless by order of 
the Judge. The form of inventory is given, No. 28. 

41. All notices required by these rules, or by the 
practice of the court, are to be in writing. 



Interest Causes. 

42. In interest causes, as heretofore, each party 
shall be at liberty to deny the interest of the other; 
and in such cases both parties may, with and sub- 
ject to the permission of the Judge, adduce proof 
on one and the same trial of their interest re- 
spectively. 

43. In interest causes the pleading of each party 
must show on the face of it that no other person 
exists having an interest superior to that of the 
claimant. 

44. Forms of the declaration and plea in an in- 
terest cause are given. No. 9 and No. 11. 
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Proceedings by Petition. ^SiSesT 

45. In proceedings by petition the plaintifF shall, 
within four clear days after an appearance has been 
entered for the defendant, or, when the defendant is 
already before the court, within four clear days 
from the day upon which he claims to be heard by 
petition, deliver his act to the defendant, and file a 
copy thereof in the registry upon one and the same 
day. 

46. The defendant shall, within eight days after 
the delivery of the act, deliver his answer to the 
plaintiff, and file a copy thereof in the registry upon 
one and the same day. 

47. The same course shall be pursued until the 
petition is concluded. 

48. Both plaintiff* and defendant shall, within 
eight clear days from the day upon which the pe-^ 
tition is concluded, file in the registry such affidavits 
as may be necessary in support of their several 
averments therein. A form of petition is given, 
No. 29. 



Appeals. 

49. No petition of appeal shall be lodged against 
any sentence of the Court of Probate, unless within 
a month of the delivery of the sentence appealed 
from, or within such other time as the Judge shall 
direct, and unless notice of such appeal has been 
given to the opposite party in the cause, and filed in 
the registry. 

50. Parties may proceed to carry into effect the 
decision of the Court of Probate^ notwithstanding 
any such notice of appeal, unless the Judge shall 
otherwise order. 

51. After notice of appeal has been given, the 

8 
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Mntiou Judge of the Court of Probate may order tbe eze- 
— " ***' cution of his decree to be suspended, upon such 
terms as he sees fit. 

52. The Judge shall in every case in which a time 
is fixed by these rules for tbe performance of any 
act have power to extend the same to such time, 
and with such qualifications and restrictions, and on 
such terms, as to him may seem fit. 
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FORMS which are to be followed as nearly cu 
the circumstances of each Case will allow. 



No. L-Caveat. "^^^ 

In her Majesty's Court of Probate. The Principal Registry. 

Let nothing be done in the goods of A. B., late of 
deceased, who died on the day of 18 at 

unknown to C. D. of having interest [or to E. F., 

proctor, solicitor or attorney of parties having interest]. 
Dated this day of 18 . 

(Signed) C. D. of [or E. F. of 

the proctor, solicitor or attorney 
of parties having interest]. 



No. 2. — Warning to Caveat. 

In her Majesty's Court of Probate. The Principal Registry. 

To A. B. of \pr to C. D. of proctor, solicitor 

or attorney of parties having interest]. 

You are hereby warned, within six days after the service 
of this warning upon you, inclusive of the day of such ser- 
vice, to cause an appearance to be entered for you in the 
principal registry of the Court of Probate to the caveat 
entered by you in the goods of E. F., late of deceased, 

who died at on the day of 18 and to set 

forth your \_or your client's] interest ; and take notice that in 
default of your so doing the said court will proceed to do all 
such acts, matters and things as shall be needful and neces- 
sary to be done in and about the premises. 

(Signed) X. Y., one of the registrars of her 

Majesty's Court of Probate. 

Indorsement to be made afler service. 

This warning was served by I. K. on A. B. \or C. D.] fo 
the person named in the caveat entered m respect fo 
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Contentioiu the goods of the said deceased at on the day of 

' (Signed) I.K.. 

[or, The duplicate of this warning, signed by the said X. Y., 
was sent by the public post directed to the said A. B. [or 
C. D.] at on the day of 18 .] 

(Signed) I. K. 



No. 3. — Citation. 

In her Majesty's Court of Probate. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
Faith. 

To of in the county of 

Whereas A. B. of claiming to be the executor of 

C. D., late of deceased, who died on or about the 

day of 18 at intends to prove in solemn form of law 
as well the alleged last will and testament of the said deceased 
bearing date the day of as also the {^first"] codicil 

thereto, bearing date the day of [^and so on /or any 

other eodieiU] : Now this is to command tou, that within 
eight days after service hereof on you, inclusive of the day 
of such service, you do cause an appearance to be entered 
for you in our Court of Probate in support of any interest yoa 
may have in the estate and effects of the said deceased : And 
TAKE NOTICE, that in default of your so doing the Judge of 
our said court will proceed to hear the said will [and codicils] 
proved in solemn form of law, and to pronounce sentence in 
regard to the validity of the same, your absence notwith- 
standing. 

(Signed) £. F^ Registrar. 

Indorsement to be made after Service. 

This citation was served by G. H. on the within-named 
of at on the day of 18 . 

(Signed) G. H. 



FORMS. 373 



No. 4. — Citation to see ProceediDgs. coDtentious 

Business. 
In her Majesty's Court of Probate. 

Victoria, by tbe grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
Faith. 

To of in the county of 

Whereas there is now depending in our Court of Probate 
a cause entitled A. B. o. C. D., wherein the said A. B. is pro- 
ceeding to prove in solemn form of law the alleged last will 
and testament with codicils, of £. F., late of de- 

ceased, who died on or about the day of at : 

And whereas it has been alleged that you are one of the 
next of kin [^or interested under a former will of the deceased, 
or that you are a party entitled in distribution to the personal 
estate iGind effects of the deceased, or at the cote may be'] : 
This is to give tou notice to appear in the said cause, 
either personally or by your proctor, solicitor or attorney, 
should you think it for your interest so to do, at any time 
during the dependence of the said cause, and before final 
judgment shalfbe given therein : And take notice, that in 
default of your so doing the Judge of our Court of Probate 
will proceed to hear the said will [and codicils] proved in 
solemn form of law, and pronounce judgment in the said cause, 
your absence notwithstanding. 

(Signed) E. F., Registrar. 

lDdoi*8ement to be made after Service. 

This citation was served by G. H. on of at 

on the day of 18 . 

(Signed) G. H. 



No. 5.— Citation to bring in Probate. 

In her Majesty's Court of Probate. 
Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
Faith. 
To of in the county of 

Whereas probate of the last will and testament [with 
codicils] of A. B., late of deceased, was on or about the 

day of 18 granted to you by our Court of 

Probate : and whereas C. D., one of the natural and lawful 
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Coatcntioafl brothen and next of kin \^er interested under a former will, or 
BcatoeM. ^ party interested in distribution in the goods] of the said 
deceased, hath alleged that the said probate ought to be called 
in, revoked and declared null and void in law : Now this is 
TO COMMAND Tou, that within eight days after service hereof 
on you, inclusive of the day of such service, you do bring 
into and leave in the principal registry of our said court the 
aforesaid probate, and further do show cause (if you should 
think it for your interest so to do) wh^ the same should not 
be revoked, and the said will [and codicils] pronounced to be 
null and invalid. 

(Signed) £. F., Registrar. 

Indoreement to be made after Service. 

This citation was served by G. H. on the within-named 
of at on the day of 18 . 

(Signed) G. H. 



No. 6*— Prscipe for Citation. 

In her Majesty's Court of Probate. 

Citation [or citation to see proceedings] for A. B. of 
against C. D., in a matter of proving in solemn form of law 
the last will and testament with codicils of E. F., late 

of in the county ofl &c., deceased [_or generally describ- 

ing the nature qf the euitj. 

P. A., proctor, solicitor or attorney 
for {^or A. B. in person]. 
The day of 18 . 



No. 7.— Entry of an Appearance. 

In her Majesty's Court of Probate. 
A. B. Plaintiff, against C. D.,^ The Defendant C. D. appears 
or \ ^^ person, or £. F., proctor, 

Against C. D. and another, > solicitor or attorney for C. 
or I D., appears for the Defend- 

Against C. D, and others. J ant 
[Here insert the address required by rule No* 9.] 
Entered the day of 18 . 
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No. 8. — Declaration. contentioiM 

Buiineu. 
In her Majesty's Court of Probate. ' 

The day of 18 . 

A. B. by C. D., his proctor, solicitor or attorney, says, that 
£. F., late of deceased, who died on or about the 

day of at made his last will and testament, with 

codicils, bearing date, to wit, the said will on the 
day of 18 the said first codicil on the day of 

18 land to on for any other codidlt,'] and in the said 
will appointed the said A. B. sole executor ^or at the cote may 
he] ; that the said will and codicils respectively, after having 
been reduced into writing, were signed by the said testator in the 
presence of two witnesses present at the same time, and who 
subscribed the same in the presence of the said testator, and 
whose names severally appear upon the said will and codicils ; 
and that the said testator was at the time of the execution of 
the said will and codicils respectively of perfect sound mind, 
memory and understanding. 

(Notice where the Defendant appears). 

The defendant must plead hereto in eight days from the 
date hereof, otherwise the plaintifif will proceed to obtain 
probate of the said will [and codicils]. 



No. 9.— Declaration in an Interest Cause. 

In her Migesty's Court of Probate. 

The day of 18 . 

A. B. [or A. B. by C. D., his proctor, solicitor or attorney,] 
saith, that E. P., late of deceased, died on or about the 

day of IS at intestate, a widower, with- 

out child, parent, brother or sister, uncle or aunt, nephew or 
niece, leaving the said A. B. his lawful cousin-german and 
one of his next of kin [or as the cote may fte]. 

(Notice.) 

The defendant must plead hereto in eight days from the 
date hereof, otherwise the plaintiff will proceed to obtain 
letters of administration to the personal estate and effects of 
the said deceased. 



BoaiiMM. 
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No. lO*— Plea. 

In lier M^feity's Court of Probate. 
Conteiitioa The day of 18 • 

G. H. ^or G. H. by I. Z.^his proctor, solicitor or attorney,] 
saithy that the paper writing bearing date the day of 

18 and alleged by the plaintiff to be the last will 
and testament of A. B., late of in the county of 

deceased [or the first or any other codicil thereto] , was not 
executed according to the provisions of 1 Vict. cap. 26, [or 
that the deceased at the time the said alleged will or alleged 
codicil bears date, to wit, on the day of 18 

was not of sound mind, memory and understanding], \^or <mv 
other amrwieiU in aecordanee vrith the eireumttaneet of the aue\. 



No. 11.— Plea in an Interest Cause. 

In her Migesty's Court of Probate. 

The day of 18 . 

G. H. [or G. H. by I. K., his proctor, solicitor or attorney,] 
saith, that A. B., the plaintiff, is not the lawful cousin 
german of E. F., who died on or about the day of 

38 at the deceased in this cause. And further, that 

the said deceased died intestate, a widower, without child, 
parent, brother or sister, uncle or aunt, nephew or niece, or 
cousin german, leaving him the said 0. H. his lawful cousin 
german once removed, and his only next of kin [or as the case 
tnay 6e]. 



No. 12.— Affidavit of Scripts. 

In her Majesty's Court of Probate. 
A. B. V. C. D. 



'XcTdJ 



of in the county of party in 

this cause, make oath and say, that no paper or parchment 
writing, being or purporting to be or, having the form or 
effect of a will or codicil or other testamentary disposition of 
E. F., late of in the county of deceased, the 

deceased in this cause, has at any time, either before or since 
his death, come to the hands, possession or knowledge of me, 
this deponent, save and except the true and original last will 
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and testament of the said deceased now remaining in the Contentious 
re^stry of this court, the said will bearing date the BugmeBt. 

day of 18 [or as the case may be"], also save and ex- 

cept [here add any other testamentary papers qf which the 
deponent has any knowledge^, 

(Signed) A. B. 
Sworn before me 

[person authorized to administer oaths under the act"], 

N.B. — AH papers answering the description in the affidavit 
which are in the possession or under the control of the party 
making the affidavit should be particularly described therein, 
and, if possiblei brought into the registry annexed thereto. 



No. 13.— The Issue. 

In her Majesty's Court of Probate. 

The day of 18 • 

A. B. V. C. D. 

A. B., by P. Q., his proctor, solicitor or attorney [or in 
person,] did deliver, to wit, on the day of 18 

to the said C. D., his declaration in the words and figures 
following : 

[Here insert declaration at length"]. 
Whereupon the said C. D. did deliver, to wit, on the 
day of to the said A. B., his plea, in the words and 

figures following : 

[Here insert plea at length], 

[Add any fitriher pleadings]. 
Therefore the plaintiff claimed that the cause should b^ 
tried as the court shall direct. 



No. 14.— Notice as to Mode of Trial. 

In her Majesty's Court of Probate. 
A. B. V. C. D. 
To of . 

Take notice, that after the exniration of eight clear days 

i nlaintiff ). i.< 
from the service hereof the j /fe^^i^pt S *° ^^^ *°" 

tends to apply to the court to try the question at issue before 

8 5 
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Cjntentlwu itself [or by t common or special jury before itself], [or to 
■ "P*""— »^ direct an issue to be tried before the Judge of assize by a 
special or common jury at the next assizes to be holden 

in and for the county of ], [or as the case may 6e]. 

Dated this day of 18 . 

^^^^ {^) 

or'B,Vm proctor, solicitor or attorney 

for {^^\ 
IC. DJ 



No. 15. — Form of Record. 

In her Migesty's Court of Probate. 

The day of 18 . 

A. B* V* C* mJ» 

A. B., by E. F., bis proctor, solicitor or attorney, [or in 
person,] having cited C. D. to appear in support of any 
interest he may have in the estate and effects of G. H. [or 
according to the terms of the ct^a^ion], late of deceased, 

who died on or about the day of 18 at 

the said C. D. appeared thereto personally [or by his proctor, 
solicitor or attorney"] : Whereupon A. B., to wit, on the 
day of 18 did deliver bis declaration to the said 

C. D., in the words and figures foUowiug : 

[Here insert declaration at full length"], 

'Whereupon the said C. D. did deliver, to wit, on the 
day of to the said A. B., his plea in the words and i 

figures following : 

[Here insert plea at length], 

[Add any further pleadings]. 

Whereupon the Judge did order, as follows : 

[Here set forth the order verbatim]. 



No. 16. — Form of Record in case of Party cited 

DOt appearing. 

In her Majesty's Court of Probate. 

The day of 18 , 

A. B. V. C. D. 

A. B., by F. F., his proctor, solicitor or attorney, [or in 
person,] having cited C. D. to appear in support of any 
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interest he may have in the estate and effects of G. H. [or Contentious 
according to the terms qfthe citation']t late of deceased, ^' **'• 

who died on or about the day of 18 at 

the said C. D. did not appear personally [at by his 
proctor^ solicitor or attorney] : Whereupon, in default of the 
appearance of the said E. F., A. B. did file his declaration in 
the registry in the words and figures following: 
[Here insert declaration at full length]. 

Therefore A. B. claimed that the cause should be tried a« 
the Court shall direct : 

Whereupon the Judge did direct the said cause to he 
heard before himself [or as the case may fre]. 



No. 17.— Form of Subpoena ad testificandum. 

Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland Queen, Defender of the Faith, to 
[names of all witnesses included in the subpoena"], Greeting. 
We command you and every of you, that, all other things set 
aside, and ceasing every excuse, you and every of you be and 
appear in your proper persons before [insert the name (/the 
Jiidge\ Judge of our Court of Probate at our Court of Pro- 
bate at on the day of by of the clock in 
the forenoon of the same day, and so from day to day until 
the cause or proceeding is tried, to testify the truth according 
to your knowledge in a certain cause now in our court before 
our said Judge depending, between plaintiff and 
defendant [or in a certain cause or proceeding now in our 
court before our said judge depending, in default of the 
appearance of parties cited, entitled ]. on the part of 
the [plaint^ or defendant, or as the case may be], and at 
the aforesaid day, between the parties aforesaid, to be tried 
[or in default aforesaid, between the parties aforesaid, to be 
tried] ; and this you nor any of you shall in nowise omit, 
under the penalty of every of you of 100/. Witness [insert 
the name of the Jt^ge], at the Court of Probate, the day 
of in the year of our reign. 

(Signed) 



No. 18.— Subpoena duces tecum. 

Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland Queen, Defender of the Faith, to 
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CoBtcntloafl [names rfoU parties tmelmded m As smbpeema], Greedng. We 
^BiuineM^ command you and every of you, that, all other things set 
aside, and ceasing every excuse, you and every of you be 
and appear in your proper persons before [nuert the name of 
ike Judge'], Judge of our Court of Probate, at on 

the day of by of the clock in the forenoon 

of the same day, and so from day to day until the cause or 
proceeding is heard, and also that yon bring with you, and 
produce at the time and place aforesaid [here describe shortly 
the deeds f letters, papers, ifc. required to be produced'], then and 
there to testify and show all and singular those things which 
you or either of you know or the said deed or instrument 
doth import of and concerning a certain cause or proceeding 
now in our said court before our said Judge depending, be- 
tween plaintiff and defendant, [or a certain cause 
or proceeding now in our said court before our said Judge de- 
pending, in default of the appearance of parties cited, and 
eutitled ] on the part of the [plaintiff or drfeudant, or 
as the case may be], and at the aforesaid day between the 
parties aforesaid to be tried. And this you nor any of you 
shall in nowise omit, under the penalty of every of you of 
100/. Witness [insert the name if the Judge], at the Court 
of Probate, the day of in the year of our 
reign. 

(Signed) E. F., Registrar. 



No. 19. — Prascipe for Subpoena ad testificandam. 

In her Majesty's Court of Probate. 

Subpoena of W. W., T. W., S. W., G. W., and F. W., to 
testify between A. B. plaintiff, and C. D. defendant, on the 
part of the plaintiff [or defendant], the day of 18 . 

IS* A\ S^' ^'\ i^' ^'' pl*^*°*'^8 [or defendant's] 
^Signea; ^—-g-j-or-^ proctor, solicitor or attorney. 



No. 20.— Praecipe for Subpoena duces tecum. 

In her Migesty's Court of Probate. 

Subpoena for W. W. to testify and produce, &c. between 
A. B. plaintiff, and C. D. defendant, on the part of the 

plaintiff [or defendant], the day of 18 . 

^g. .. f A. B.l / P. A., plaintiff's [or defendant's] 
Vsigneo; "J^q- j^ j" ^ \ proctor, solicitor or attorney. 
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No. 21.— Notice to admit Documents. contentiou. 

Business. 
In her Majesty's Court of Probate. 
A. B. V, CD. 

Take notice, that the •{ ^. — - — > in this cause proposes 
to adduce in evidence the several documents hereunto speci- 
fied, and that the same may be inspected by the ■{ —j-, — .^ f 

at on between the hours of and the 

{d efendan \ 
. . ■^. I IS hereby required, within forty-eight hours 

from the last- mentioned hour, to admit that such of the said 
documents as are specified to be originals were respectively 
written, signed or executed as they purport respectively to 
have been, that such as are specified to be copies are true 
copies, and such documents as are stated to have been served, 
sent or delivered were so served, sent or delivered re- 
spectively, saving all just exceptions to the admissibility of all 
such documents as evidence in the cause. Dated, &c. 

m /A. B.\ or to E. F., attorney or solicitor / defendant . 
\ C. ~D. / or agent for \ plaintiff. 

^Siimed) f ^' ^' \ ^ ^' ^"^ attorney or solicitor / plaintiff. 
^ ^ IaTS:/ or agent for (defendant. 

\Here elescribe the documenit. The same form may be employed 
in describing the documents as is now in use in the Common 
Law Courts], 



No. 22. — Sabpoena to bring in a Script in a Cause. 

Victoria, by the grace of Ood of the United Kingdom 
of Great^ Britain and Ireland Queen, Defender of the 
Faith. 

To of . 

Whereas there is now proceeding in our Court of Probate 
a certain business of proving in solemn form of law the last 
-will and testament of A. B. late of deceased, who 

died on or about at the said will bearing date 

the day of 18 promoted by C. D., the sole 

executor [_or as the case may be] therein named, against E. F., 
the natural and lawful brother and one of the next of kin of 
the said deceased [or as the case may be] : And whereas it 
appears by a certain afiidavit of the said C. D. made in the 
said cause, bearing date the day of 18 and now 
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Conteottoiu remaining in the registry of our said court, that a certain 
Bmlneti. original paper writing or Bcript, purporting to be testamentary, 
to wit, Inhere deMcribe the paper aeeumUly,'] is now in your 
ponession or under your control : Now this is to command 
YOU, that, within eight days after serTice hereof on you, in- 
clusive of the day of such service, you do bring into and leave 
in the registry of our said court the aforesaid script, or in 
case the said script be not in your possession or under your 
control, that you, within eight days after the service hereof 
on you, exclusive of the day of such service, do file in the 
registry of our said court an affidavit to that effect, and 
therein set forth what knowledge you have of and reapecting 
the said script; and this you shall nowise omit, under the 
penalty of 100/. Witness [intert the itame rf the Jtidge'}, at the 
Court of Probate, the day of 18 in the 

year of our reign. 

Indorsement to be made after Service. 

This citation was served by I. K. on the within-named 
of at on the day of 18 . 

(Signed) I. K. 



No. 23. — Sabpcena to a Witness to be examined 
touching a Testamentary Paper of which he is 
supposed to have knowledge. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
Faith. 

To of greeting. We command you, that, all 

other things set aside, and ceasing every excuse, you do 
appear before A. B., the Judge of our Court of Probate, at our 
Court of Probate, at on the day of 18 by 

of the clock in the forenoon of the same day, and so 
from dav to day until you be dismissed by our said Judge, to 
testify the truth according to your knowledge [^or to answer 
to certain interrogatories to be administered to you], touching 
a certain paper writing or script, purporting to be testa- 
mentary, of which reasonable grounds have been furnished to 
our said Judge for believing that you have knowledge. And 
this you shall nowise omit, under the penalty of 100/. Witness 
linsert the name qf the Judge^, at the Court of Probate, the 

day of 18 in the year of our reign. 
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Contentioni 

Indorsement to be made after Service. Busineas. 

This citation was served by I. K. on the within-named 
on the day of 18 . 

(Signed) I. K. 



No. 24. — Praecipe for a Witness to bring in a Script. 

In her Mtgesty's Court of Probate. 

Subpoena for W. W. to bring into and- leave in the registry, 

[^Here accurately detcribe the Mcript], 
The day of of 18 . 

fSimed) i^l^X or f^' ^'* plaintiff's [or defendant's] 
\ 6"C \c. D.J I proctor, solicitor or attorney. 



No. 25. — Prsecipe for a Witness to be examined 
touching a Testamentary Paper, of which he is 
supposed to have knowledge. 

In her Majesty's Court of Probate. 

Subpoena for W, W. to testify respecting of a paper writing 
or script purporting to be testamentary, to wit, [describing t^,] 
of which he has knowledge, on the part of this 

day of 

,g. ,x / A. B. \ fff.S^' A.» plaintiff's [or defendant's] 
^9ignea; -^g_-j. -^ proctor, solicitor or attorney. 



No. 26. — Entry on the Record of a Verdict for 

Plaintiff. 

Afterwards, on the day of 18 before 

the Judge of her Majesty's Court of Probate, come the 
parties within mentioned, by their respective attornies [or as 
the case may be"] within mentioned, and a jury duly summoned 
also come, who, being sworn to try the matters in question 
between the parties, upon their oath say, that [state the cffir' 
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CoBf eDtioos Mo/vw or negative of the iisme, omU is fomndfor the plaintiff, and 
BuaioMs. M ike terms adopted in ike pleading']. 

[if there be several issues joined and tried, then say"] as to the 
first issue within joined upon their oath say> that [here state 
the (Affirmative or negative iff issue, as fomnd for plaintiff'], and 
as to the second issue within joined the jury aforesaid upon 
their oath uy, &c. [so proceed to state the finding of the jury 
on aU the issues] ; and that with respect to the costs in the 
said cause the said Judge on the same day [<u the case may 
be] directed [here insert direction as to costs]. 

(Signed) A. B^ Registrar. 



No. 27. — Entry on the Record of a Judgment for 

Plaintiff. 

Afterwards, on the day of 18 before 

the Judge of her Msjesty's Court of Probate, come the 
parties within mentioned, by their respective attomies [or at 
the case may be] within mentioned: whereupon the Judge 
decreed [here insert the tenor qf the decree], 

(Signed) A. B., one of ^he registrars of her 

Migesty's Court of Probate. 



No. 28. — Inventory. 

A true, full and particular inventory of all and singfular the 
personal estate and effects of A. B., late of deceased, 

which have at any time since his death come to the hands, 
possession or knowledge of C. D., the sole executor named 
m the last will and testament of the said A. B. [or adminis- 
trator, as the ease may be], made and exhibited upon and by 
virtue of the corporal oath [or solemn affirmationj of the said 
C. D., as follows, to wit : 



£ 



s. 



d. 



First, this exhibitant saith, that the said deceased 
was at the time of his death possessed of . . • • 

[ The details vf the deceased's effects must be here 
inserted in as many sheets of paper as may be 
necessary y and the value inserted opposite to each 
particular]. 

Lastly, this exhibitant saith, that no personal estate or 
effects of or belonging to the said deceased have at any time 
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since his death come to th^ i.««^ 

On the day of i« ^(^igned) CD. 

r Before one. 



No. 29.--Petitioii. 

say.; th.r ^ ^- P'""'"' "M^tor. or attorney for C. D.,] 

Wherefore the said A. B. prays, that * ■' " 

[Here end u^iH theprager rf <*«pe««^]. 

(Signed) A. B. 

Answer, 
-ays', that ' P"^"*""' «'''«'°' <»• attorney for G. H,] 

[are {««»./ /Aej^yer .j/^ the d^end<m(\. 

(Signed) E. P. 
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FEES 
To be taken in Court and Contentious Business in the 

COURT OF PROBATE. 



• • 



• t 



• • 



• • 



• • 



• a 



• • 



• • 



On every citation 

On evexy citation to see proceedings 

On entering appearance 

Filing declaration 

Filing plea . . 

Filing act on petition . 

Filing answer 

Filing reply • . • • • • • . 

Filing any further writing to the act 

Filing inventory . . . . • • 

On pleadings amended or reformed 

Filing interrogatories . • 

Filing answers to interrogatories • • 

Filing affidavit as to scripts 

Filing every script annexed to such affidavit 

Filing case for motion 

For entering the order of court on motion 

Summons to attend in chambers . • 

For entering the order of court on summons 

Filing notices . . • • • • 

On depositing the record • . 

Setting a cause down for hearing or trial . • 

Entering the final decree in a cause 

Entering special verdict, if five folios of seventy-two words or 
unoer •• •• ■• •• •• •• 

If exceeding five folios, per folio of seventy-two words 

Entering order appointing a receiver of real estate • • 

Entering decree or order in pursuance of judgment of an 
extinct court 

Entering any order or decree made with consent of parties by 
the Judge •• •• •• •• •• •• 

Entering any order or decree in the court book, not other- 
wise specified .. •• •• •• •• 

On withdrawal of a cause after the same is set down for hear- 
ing or trial, to he paid by the party at whose instance it is 
withdrawn 



• • 



£ 


t. 


d. 





5 








5 








2 


6 





5 








5 








5 








6 








5 








5 








5 








2 


6 





5 








5 








2 


6 





5 








5 








5 








2 


6 





2 


6 





1 





1 











5 








10 








2 


6 








6 


1 











10 








10 








2 


6 



• f 



• t 



5 
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On the hearing or trial of a cause : 

From the plaintiff • • • • • • • • 

From the defendant • • • . • • • • 

If the hearing or trial continues more than one day, for each 
day: 

From the plaintiff • • • . • . • • 

From the defendant . . . . . . . • 

Reducing into writing any question to be submitted to a jury 
under the Judge's direction . . • • • . • . 

Producing the Judge's notes •• .. •• «• 

Bill of exceptions signed by the Judge .. 
Entering on the record the finding of the jury or the decision 
of the Judge .. .. .. «• 

On every subpoena . . . . . • • • 

On every commission issuing under seal of the court 

Writ of attachment . . • . 

Writ of sequestration . . • • • • . • 

Filing certificate of County Court Judge . • • • 

Search in court books, if within the last five years 
If at an earlier period than within the last five years 
Bond to be executed as security for costs or by receiver of 
real estate, or for any other purpose or by any other per- 
son: 

If three folios of seventy-two words or under . . 
If above three folios of seventy-two words, per folio 
Assignment of bond . . • • • • 

Filing and entry of remission of appeal . . 
Filing exhibits, not exceeding ten folios each exhibit 
If exceeding ten but not exceeding twenty • • 

If exceeding twenty but not exceeding fifty • • • . 

If exceeding fifty 

Office copies of orders or decrees. Judge's notes, or other 
documents filed in a cause : 

If five folios of seventy-two words or under • • • • 

If exceeding five folios of seventy- two words, per folio • • 
Filing every affidavit. or other document brought into court, 

and deposited in the registry, not otherwise specified • • 2 6 
Taxing every bill of costs : — 

If three folios of seventy-two words or under . • ••026 

If exceeding three folios of seventy-two words : 

When taxed as between party and party, per folio • • 6 
When taxed as between practitioner and client, per 
folio .. .. .. •• ..OlO 

Ofilce copy of will under seal of the court : 

In addition to fees of the office copy of the will • . 10 

Commissioner of the court for administering oaths to each 

deponent •• •• •• •• •• •» \ 6 

Examiner appointed to take depositions under a commission 
for examination of witnesses, for each day's attendance, 
besides travelling expenses •• •• •• ••880 



£ i. 


d. 


1 





15 





10 





10 





1 





5 





5 





6 





2 


6 


1 





7 


6 


1 





1 





1 





2 


6 


5 





2 





5 





10 





1 





10 
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1 





2 


6 





6 
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FEES 

To be taken by OFFICERS of the COUNTY 
COURTS in respect of business under the Act. 



The maamt Fees as la cmm of a Plaint for a amn of C&O. 



FEES 

To he taken for thbib own use, by the Proctors, Solici- 
tors and Attomies practising in the Court of Probate tit 

CONTENTIOUS BUSINESS. 



Citation including precipe . . . . . • 

Citation to see proceedings, including praecipe 

Certificate of service . . . . • • 

Subpoena ad testificandum • . • • 

Subpoena duces tecum, or to bring in a script, if five folios of 

seventy-two words, or under . . • • 

If exceeding five folios, per folio . . • • • • 

Writ of attachment, including praecipe • • • • 

Writ of sequestration, including praecipe . • 
Service of citation or subpoena, if withm two miles of the place 

of business of the practitioner or of the person employed to 

effect the service 
If beyond that distance and not exceeding ten miles, for every 

mile one way • • • • . • • • • • 

AfiSdavit of service, if three folios of seventy- two words or 

unoer •• •« •• •• •• «« 

If above, for every folio, -including copy . • 

In cases in which the person to be served shall avoid service, 

or shall reside beyond the jurisdiction, except in Scotland 

and Ireland, a sum to be allowed for service according to 

the cii^umstances. < 



£ 


s. 


d. 





7 


6 





7 


6 





2 


6 





5 








5 








1 








7 


6 





7 


6 





5 








I 








5 








1 


4 



FEES— CONTENTIOUS BUSINESS. 389 



iDBtructions, 

Instructions for citation, for pleadings, for interrogatories, for £ t, d. 
special affidavits, or for inventories . . . . ..068 

Ditto to defend suit • • . . . • ..068 

Ditto for brief, or case for hearing .. .. •• 13 4 

Pleadings and Copies. 

Drawing and engrossing declaration, if ten folios of seventy- 
two words or under .. .. .. •• ..100 

If exceeding ten folios, for every additional folio . . • • 1 4 

X>rawing and engrossing pleas, replications, and other plead- 
ings, if ten folios of seventy- two words or under.. .. 10 

If exceeding ten folios, for every additional folio . . ..014 

Copies of declaration or pleas to file, at per folio of seventy-two 

words «• .. •* •• .. ..004 

Drawing the issue, if fifteen folios* of seventy-two words or 

under, indudiog copy .. .. .. ..0100 

If exceeding fifteen folios, per folio, including copy . . .. 8 

£ogrossing record to file, at per folio of seventy- two words •• 6 
All copies on parchment, per folio of seventy- two words, in- 
cluding the parchment . . . . . • • • 6 

Drawing and engrossing demurrer, inclusive of the statement 
of any matter of law to be argued, for ten folios of seventy- 
two words or under.. .. .. .. •• 10 

If exceeding ten folios of seventy-two words, per folio ..010 

Copy to file, at per folio of seventy-two words .. ..004 

Copy of the issue on demurrer, at per folio of seventy-two 

words .. •• .• .. .. ..004 

Drawing and engrossing special case, or case for motion, per 

folio of seventy-two words . . . . . . ..014 

Dravring bill of costs and copy for taxation, per folio of 

seventy-two words *. •. .. .. ..010 

Copy for the adverse party, per folio of seventy-two words ..004 
Drawing any instrument to be filed in or issued by the re- 
gistry for which no other fee is herein allowed, and for fair 
copy to be filed or issued, per folio of seventy- two words ..014 

Notices. 

All necessary notices, if three folios or under, inclusive of 

copy and service . . . . . . . . ..060 

If exceeding three folios, for every additional folio ..010 

In all cases where seryice of a notice is necessary beyond two 
miles of the place of business of the practitioner, the same 
fee as upon the service of a citation. 

Copy of summons or order of the Judge and service ..050 



390 APPENDIX. 



Attendances. 

Attendance to search for appearance to citation, or subpcena £ t. d. 

to bring in Mnripts .. .. .. .. ..068 

For attendance on counsel with brief, when the fee to counsel 

is one guinea .. .. .. .. ..034 

When the fee to counsel exceeds one guinea and is under five 

guineas •• •• •• •• •. •• 

When the fee is five guineas and upwards • • • . 

Attendance on consultation 

Attendance on conference • . • • • . • • 

Attendance in pursuance of notice to admit 

For evefy hour after the first . . 

Attendance on trial or hearing when cause is in paper and 

not tried or heard, or on motion in court . . • • 

On trial or bearing • . 
If it lasts the whole day . • . . • • • • ' 

Attendance on taxation of bill of costs . . . . • . 

If very long an additional fee will be allowed. 
Attendance on examination of witnesses under a commission — 
If in England or Wales, per diem . . 
If elsewhere .. .. .. .. •• 

For all necessary attendances in chambers before the Judge or 

before a commissioner, on counsel, in the registry, or upon 

the adverse parties or practitioner, for which no other fee is 

herein allowed .. .. •• .. ..OGS 

Briefs and Cases for Hearing. 

For drawing same per folio of seventy- two words • • • • 1 

For each copy, per folio of seventy-two words . . ..004 

Letters. Every necessary letter daring the dependence of the 

cause •> •« •• •• •• ••036 

Term fees and letters and messengers each term in which any 
business is done .. •• •• •• ..OlSO 

r 1 1 
For maps or plans • • . • • • each from < to 

I 3 3 

r 10 

Copies of same if required . • • • each from < to 

I 1 






6 


8 





13 


4 





13 


4 





6 


8 





6 


8 





6 


8 





13 


4 


1 


1 





2 


2 










13 


4 


2 


2 





3 


3 






Affidavits. 



Drawing special affidavits, per folio of seventy-two words, and 
copy for the court .. .. •• .. ••014 

Common sffidavit, if five folios or under, including copy for 

the court or registry . . . . . • • • 6 8 

If above five folios, per folio including copy • • ••014 

Defendants — 

Entering appearance •• •• •• .sOOS 
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Interrogatories. 







For drawing the same, at per folio of seventy-two words • • 
Copy thereof to he delivered to the examiner and filed, at per 
folio of seventy-two words . . . . • . • • 



1 







4 



Copies of Scripts or Exhibits. 

For every plain copy of a script, ezhihit, or other instrument 
filed in the registry, per folio of seventy- two words 

If the same or any part thereof are required to he made^oc 
naAUy in addition to the above per folio of seventy-two 
words •• •• •• •• •• •• 



4 



2 



If in any court or contentious business it should become necessary for 
proctors, solicitors or attornies to transact any business for which no fee 
IS herein specified, such fee shall be taken by them as would be allowed 
for similar business done in the courts of common law and equity, as the 
case may be. 



FEES 

To be taken fob the usb of other persons by the 
Proctors, Solicitors and Attornies practising in the 
Court of Probate in 

CONTENTIOUS BUSINESS. 



Counsers Clerks' Fees. 

Not to exceed as under : — 
Upon a fee to counsel under 5 guineas • . 
5 guineas and under 10 guineas •• 

10 guineas and under 20 guineas 

20 guineas and under 30 guineas 

80 guineas and under 50 guineas 

60 guineas and upwards — at per cent, on the fee paid 
On consultations : 

Senior's clerk 

Junior's clerk 
On general retainer 
On common retainer 
On conference 



• • 






•• 



« • 



£ t. d, 

2 6 

a 

10 

15 

1 

2 10 











7 6 

2 6 

10 6 

2 6 

5 
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Witoesees* Expenses. 

Allowaoee to witneiMi, iocloding their board and lodpng, am £ 9- d, 
between party and party : 
Common witnesaea, such at lahouren, journeymen, &c. &c. : 
If resident within fite miles of the General Post 
Office, per diem .. •• •• ..O50 

If beyond that distance, per diem •• ..076 

Master tradesmen^ yeomen, farmers, &c. : 

If resident within fi^e miles of the General Post 
Office, per diem .. .. ..OlOO 

If resident beyond that distance, per diem . . 15 

Auctioneers and accountants : 

If resident within five miles of the General Poet 
Office, per diem •• •• .. ..110 

If resident beyond that distance, per diem .. 2 2 

Professional men, including notaries, engineers, and 
surveyors, &c. : 

If resident within ^we miles of the General Post 

Office, per diem .. •• .. ' ..110 

If resident beyond that distance, per diem . • 3 3 

Clerks to attomies or others : 

If resident within five miles of the General Post 

Office, per diem • • . . . • ••0106 

If resident beyond that distance, per diem •• 1 10 

Esquires, bankers, merchants, and gentlemen, per diem 110 
Females according to station in life : 

If resident within five miles of the General Post f _ 
Office, per diem, from • • • . * * i n 

7 6 
If resident beyond that dutance, per diem, from • • •{ to 



to 
10 



: 







Police inspector : 

If resident within five miles of the General Poet 

Office, per diem .. .. •• ••076 

If resident beyond that distance, per diem .. O 10 

Police constable : 

If resident within five miles of the General Post 

Office, per diem . . . • • • • • 5 

If resident beyond that distance, per diem . . 7 6 

The travelling expenses of witnesses will be allowed according 
to the sums reasonably and actually paid ; but in no case 
will there be an allowance for such expenses of more than 
It. per mile one way. 
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A. 

ADMINISTRATION, 

power of grantingr, vested in her tS^etty, 2, 

n«Ji!!["^-!"M *° '5* deceased', death, 84. 
pewons e imble to become grantees of, 74, 75. 

tofaSttr*-'""^''"'"'''--''^ 

to widow, ib. 

children, ib, 

to husband, 81, 82. 

*° 'tc^ptW I^°1 representative. 81. 

to husband of next of kin, 82. 

to next of kin after grant limited to suit in Chancery, 184 

to persons entitled in distribution, 83, 85. ^' ^*' 

to brothers and sisters, 82. 

to mother, ib, 

to grandfathers and grandmothers, ib, 

to nephews and nieces, uncles, aunts, great-grandfathers and 

great-grandmothers, ib, 
to the legal personal representative of the widow,85. 

of next of kin, 85, 86. 
to one of two executors, 86. 
to co-administrators, ib. 
to person having a derivative interest, ib, 
to next relative having spes guccetsUmit, 87. 

to a brother, ib, 

to a sister, ib, 

to a nephew, ib, 
to creditors, 88-^90. 

(of a wife's estate) to buaband's creditor, 91. 
to her own antenuptial creditor, ib, 

T 
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ADMINISTRATION-i 

to aasignees (in bankruptcy or insoWency) of the deceased, 
91,92. 
of the next ot kin, 92. 

by voluntary assignment, ib. 
to official manager of joint-stock company, ib, 
under 20 & 21 Vict. c. 77» s. 78. .9S. 
of effects of bastards, 94. 

of person without known relativeSy 16. 
to creditor, 96. 
of effects of a felon convict, 98. 
of a/e/o de te, ib. 

of petty officer, seaman, non-commissioned officer of 
marines or marine, 98, 99. 
to guardians for the use and benefit of minors and infimts, 

186. 
to committee for the use of next of kin, 145. 
to the next of kin of the next of kin, &C., {&. 
to a person entitled in distribution, ftc, ib, 
to a creditor for the use of widow, ib, 
pendente lite, 146. 

to a party in the suit, 147. 
to the nominee of party or parties, ib, 
to next of kin until a will be found, 184ii 
to widow and next of kin jointly, 121. 

ADMINISTRATION (LIMITED), 148, 164. 
to pay of seaman in servitio, 154. 
to trust property, 154—156. 
to nominee of persons beneficially entitled, to cany out the 

trust, 155. 
to persons beneficially entitled, or to tlieir tioxnSAee, 15. 
to the receipt of dindends and interest, 156. 
to a suit in Chancery, 157. 
to an action at law, ib. 

during the absence of acting executor, 158—1^. 
of administrator, 160. 

ADMINISTRATION, save and except, 166. 
to the next of kin of testator, ib. 
to the next of kin of testatrix, 167. 
to the husband of testatrix, ib. 
pendente Ute, 148. 

ADMINISTRATION CMTBRORUM, 168. 

to the husband, ib, 
to the next of kin, ib. 

ADMINISTRATION DE BONIS NON, lU. 
to next of kin, t(. 

to persons en^titled in distribution, ib, 
of effects of person in tetvHio, ib. 
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ADMINISTRATION DJ5 BONIS NON-^ontinued. 
for the use of lunatic, 176. 
save and except, 177. 
of the effects of a trustee, 178. 

ADMINISTRATION after administration pendente Ute, 182. 
to next of kin after obtaining majority, ib, 
to a lunatic after recovery, 183. 
to a constituent in the liretime of the attorney, ib. 
after the death of the attorney, ib, 

ADMINISTRATION (WITH THE WILL ANNEXED), 
LETTERS OF, M. 

conditions under which they are grantable, 52. 

to universal or residuary legatee in trust, ib, and in note. 

to trustee appointed by universal or residuary legatee in 

trust, 6S, 
to universal «r residuary legatee, ib. 
to next «f kin, 56. 
to assignee of residuary legatee, bankrupt, or insolvent, 57, 

by voluntary assignment, ib. 
to legatee, ib, 
to assignee of legatee by voluntary assignment, ib, 

bankrupt or insolvent, ib. 
of the effects of feme ceverte, ib. 
to husband, being executor, ib. 
to executor, with the consent of the husband, 58. 

with the consent of husband's personal representa- 
tive, ib. 
to universal or residuary legatee, being the husband, ib, 
with the consent of the husband or his persomd 
representatives, ib, 
to the husband, where there is no executor, 59 and in 

note, 
to the husband's personal representative, 60. 
to the husband or his representative, on the legatees 

being cited, ib, 
to the executor or residuary legatee, with the consent of 

the next of kin,t6. 
to a creditor, ib, 

to assignees of the testator (bankrupt or insolvent), ib. 
of the residuary legatee (bankrupt or insolvent), 61. 
to a person having a derivative interest, ib. 
naving a spes succestionist ib. 
under 20 & 21 Vict c. 77, s. 73. .61, 62. 
to an attorney, 135, 136. 
for the use and benefit of minors and infants, 136. 
to the committee of the residuary legatee, 145. 
to the next of kin of the residuary legatee, ib. 
limited, 152. 

to residi^ary legatee named in the will otafeme coverUt ib. 

t2 
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ADMINISTRATION (WITH THE WILL ANNEXED), 
LETTERS OF—eoMftMiedL 
limited to a legatee named in the will otwifeme cmierte^ 153. 
to an attorney, ib. 
under 20 & 21 VicL c 77, a. 73, wb. 
to a widow during widowhood, 133. 
under 20 & 21 Vict. c. 77, s. 78.. 164. 

under a. 88, ib* 
aaTe and' except, 166. 
eatercmmt 168. 

ADMINISTRATION (WILL), DE BONIS NONy 170, 171. 
to the residuary legatee, 172. 

on retractation, ib, 
to a legatee, 178. 
to a creditor, ih, 

to a person having a deriyatiTe interest, 174 
with the substance or copy of a will annexed, 176. 
for the use of lunatic, ib. 
e^erorum, 177* 
limited, to a legatee, ib. 

to residuary legatee for life and suhstitnted residuary 
legatee jointly, 121. 

ADMINISTRATION, with copy, substance, or contents of a 
will annexed, 133. 

ADMINISTRATION BOND, 76, 77. 

obligor substituted for administratrix's husband, 78. 
dispensed with, 96. 

ADMINISTRATOR'S OATH, 76. 

AFFIDAVIT, 

authorizing grant by district registrars, 8. 
of execution of will or codicil, 67. 

dispensed with, 68. 
as to alterations in will, 70. 
of handwriting, 73. 
of property, made by executor, 36, 
by administrator, 76. 

ALTERATIONS, 
in grants, 185. 
in regard to the deceased, ib, 
the time of his death, ib, 
the amount of the effects being increased, 187. 
by engrossing an incorporated paper, 188. 
in regard to the executor or administrator, 188, 189. 

in will, 69. 

presumption of law as to, ib, 
affidavits as to, 70. 
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AMOUNT, 

of the deceased's estate increased in general grants, 185, 
186, 187. 
in limited grants, 187. 

APPEARANCES, suspicious, on face of will, 71t 72. 
evidence as to, ib. 

ARTICLES to pay pro raid, 90. 

ASSIGNEES of deceased in bankruptcy or insolvency, grants to, 
60, 91, 92. 

of next of kin, bankrupt or insolvent, or by voluntary as- 
signment, 92. 

of residuary legatee, bankrupt or insolvent, or by voluntary 
assignment, 57, 61. 

ATTORN lES to practise in the Court of Probate, 16. 

ATTORNEY, whether he continues the chain of executorship, 
49. 
administration to, 135, 136. 
administration (will) to, ib. 

AUTHENTICATED copies of will proved, 73. 

B. 

BASTARD'S EFFECTS, administration of, 94. 

BOND, administration, 76^78. 
dispensed with, 96. 



C. 

CANCELLATION of revoked grants, 196. 
CAVEATS, 14. 

CERTIFICATE, one joint, to be taken out by proctors, solicitors 
and attomies of the Court of Probate, 16. 

CHAIN, or transmission of executorship, 44. 
upwards, ib. 
downwards, ib. 
of feme covert downwards, 45. 
through feme executrix upwards, 45—48, 
whether continued by an attorney or not, 49. 
not continued by executor for life, ib. 
or by executor appointed until a specific event or contin- 
gency, ib. 
continued by executrix appointed during widowhood, if she 

die a widow, ib, 
how broken, 171, 172. 



398 IHDBX. 

CHILDREN of intestate, letters of administration granted to, 
80,82. 

CODICIL, 

proved with will, 38. 
separate probate of, 4r2. 
will proved without, 38, 39. 

C^TERORUM, 
grants, 167. 
probate, 168. 
administration (will), ib, 
administration, ib. 
to husband, ib. 
to next of kin, ib. 
de bonis turn, 177. 

COLLIGENDA BONA, AD, administration, 161—163. 

COLLIGENDUM, AD, letters, 160. 

COMMISSIONERS, 

of the Court of Probate, 15, 

in Chancery empowered to admioistMr oaths in tlie Court of 
Probate, ib. 

COMMITTEE, 

of next of kin, administration to, 145. 

of residuary legatee, adminbtration (will) to, ib. 

COMMON FORM, 

business, 7. 
definition of, ib. 

COMMORIENTES, 101—109. 

COMMORIENT, grant to a creditor of, 108, 109. 

CONSENT, 116. 

not required from equals in grade, 121. 

CONSTITUENT, 

administration granted to, 183w 

in the lifetime or after the death of the attomey,^ tb. 

CONTENTS, 

of will, probate of, ISO. 
mode of establishing, 130, 131. 

COPIES OF WILLS to be transmitted to the principal registry, 
10. 

COPY OF LOST WILL, 
probate of, 130—183. 
annexed, administration, de bonis non, with^ 176, 

COSTS, 

taxation of, 17. 

by the registrars of the Court of Probate, ib. 



COUSINS GERMAN, administration to, 83. 

CUSTOMS of London and York and other places abolished, 85, 
in note. 

CREDITORS, 

administration to, 88, 89, 90, 96. 
administration (will) to, 60. 
at law or in ^uity, ik. 
administration de bonit non to, 173. 
administration (will) de bonis non to, ib, 
for the use of widow, a lunatic, 145. 
preference of, inter m, 126. 



D. 

DEATH, presumptive proof of, 100, 101. 
DE BONIS NON, See Administration. 

DEED, 

proved as part of a will, 63. 

notarial copy of, proved, instead of the original, 65, 

original produced, ib, 

DEPOSITION, 

of witness proved as a will, 132. 
extract firom, proved as a will, ib, 

DEPOSITORY for wills of living persons, 21. 

DERIVATIVE INTEREST, grants to persona having, 61, 86, 
174. 

DISTRIBUTION, persMM entitlfid ixw 83. 
who they are, 84, 85. 
grants to, 85. 

DISTRICTS, 4. 

list of, ib, 
registrars, ib, 
list of, ib. 

grants by, 8. 
restrictions upon, 10, 11. 
in case of contention, ib. 
in case of inopia cotuiUi, 12. 



E. 

EQUITY, creditor in, 60, 89, 173. 

ERASURES, 

in a will, 40, 70. 
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ERASURES— eonfnrae^. 
aiBdanto as to, 70, 71. 
wonU written on, 70. 

EVIDENCE in support or elucidation of will, 40, 67 — ^73. 

EXCLUSION, 

of words from prol>ate, 72. 

of subaeription of a non-attesting witness from probate, 69. 

EXECUTOR, 

his title paramount, 33. 

potior jure f 35. 

indefeasibility of his title, ib. 

probate to, 39. 

power reserved to prove, ib. 

lunatic, or imbecile, not joined in the probate, 122. 

renunciation by, 1 13. 

by committee of, 116. 

intermeddling, 115. 

probate, to substituted, 180. 

probate to, on his attaining his majority, 181. 

on his becoming sane, 180. 

after grant made to his attorney, 181. 

for life does not transmit executorship, 49. 

appointed until a specified event or contingency does not 

transmit executorship, ib. 
the effect of the 79th section of 20 & 21 Vict c. 77. .50. 

EXECUTRIX, 

during widowhood, transmits executorship if she dies a 

widow, 49. 
feme taking probate, 39. 
probate rerased to, on husband dissenting, 16. 

EXECUTORSHIP, 

chain, or transmission of, 44. 

upwards, ib. 

downwards, t(. 
of feme coverte downwards, 45. 
through feme executrix, upwards, 45 — 48. 

how broken, 171, 172. 

EXECUTOR, 

of will of feme eoverte, administration (will) to, 57. 
being husband, 58. 
with the consent of the husband, ib, 

with the consent of the husband's personal representa- 
tives, ib. 

EXECUTORS, 

of will of feme coverte, administration (will), to where the 

husband is co-executor, ib, 
to all, with the consent of the husband, &c., ib, 
to one of, on the other's renouncing, 69. 
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EXECUTORS swearing the same estate under different amounts, 
40. 

EXEMPLIFICATION, probate of, 40. 

F. 

FATHER, administration to, 80, 82. 
FEES, table of, 18. 

IN NON-CONTENTIOUS BUSINESS, 

in the principal registry, 289. 

by proctors, solicitors and attornies, for their own 
use, 295. 
in district registries. 345. 

by proctors, solicitors and attomies, for their own 
use, 351. 
IN Court and Contentious Business, 
in the Court of Probate, 386. * 
by the officers of County Courts, 388. 
by proctors, solicitors and attomies, for their own use, 
390. 
for the use of other persons, 391. 

FELON, 

administration of effects of, 98. 
not required to renounce, 116. 
administration of effects of wife of, 81. 

FELO BE SE, administration of effects of, 98. 

FORMS, 

IN NON- CONTENTIOUS BUSINESS, 

in the principal registry, 267* 
in the districts, 321. 
IN Contentious Business, 371. 



G. 
GRANTS, 

nature of, 33, 34. 
general, 35. 

by district registrars, 8. 
. list of, to be transmitted to the principal registry, 10. 
joint, 119, 120. 
limited, 128. 

in duration, 129, 130. 
to particular property, 129, 148, 152, 154. 
to particular object or purpose, 129, 157 — 160. 
for the use and benefit jtM habentium, 134. 
for the use and benefit of minors, 136. 
when determinable, 140. 

T 5 
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to testamentary gnardian, 137. 
to a guardian appointed by tbe Cowt of Chancery, i&. 
by a Scotch, Irish, or foreign court, ib, 
hj the Court of Probate, 188. 
of a minor, ib. 
of an in&nt, ib. 

to next of Idii of a minor or infiuit, 188, 141. 
to a stranger in blood, or distant relatiye, 141. 
to next of kin and stranger in blood, 142. 
to distant relative and stranger in blood, 148. 
for the use and benefit of a lunatic, ib. 
to committee of an executor, 144. 
of a residuary legatee, ib. 
provisional, under 88th section of 20 & 21 Vict. c. 77, 

164. 
save and except, 185. 
eaterorumf 167. 
de bonis wM, 170. 
second or supplemental, 179. 
jpplementary, for property not covered by a diocesan 

grant, 20. 
made in England to be operative in Ireland, 22. 
made in Ireland to be operative in England, ib. 
alterations in. 185. 

in regard to the deceased, Ht. 
the time of his death, ib. 
the amount of his estate, 185 — 187. 
to an executor or administrator, 188, 199. 
by engrossing into a probate an incorporated paper 

which had been omitted, 188. 
revocation of, 190. 
manner of revoking, 196, 197. 
subsidiary, made after revocation, 198, 199, 200. 
void and voidable confirmed sub modo, 19. 
further stamp duty to be paid, 20. 

GROUNDS OF REVOCATION OF GRANTS, 190, 191. 
directly false suggestions, 190—192. 
false suggestions made per incuriam, 190, 192. 
supervening defect in the operation of the grant, 190—195. 
other, 195, 196. 

GUARDIANS, preference oi inter se, 126, 127. 
grants to. See Grants. 

GUARDIAN taking administration as representative, 143. 

GUARDIANSHIP, minor's next of kin may renounce, 141. 
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HUSBAND. 

admiiiistration to, 81. 

to the legal penonal representative of, ib. 

administration to, save and except, 167. 



I. 

IMPOUNDING a fonncr gULMt, 198, 199. 

INCORPORATION, 

of papers l»7 referenee, 40, 0d, 64, 6S. 

of a deed, 63. 

of a will of another person, 64. 

of a revoked will of anothw person, H. 

of a former will of the testator, ib, 

of papers invalid per m, 64, 65, 

the production of latter enforced, 65, 66w 

INFANTS, 138. 

INTEREST derivative, administration to person haviog* 86. 

INTERLINEATIONS and interpolations, 
in wiU, 40, 70. 

afiOdavits as to, 70, 71. 



J. 

JOINT GRANTS, 119. 
not forced, 124. 

JURISDICTION. 

prior ecclesiastical, 1. 
ecclesiastical, abolition of, ib. 

transfer of, to her Majesty, ih, 
of district registrar, 4. 
ordinary, of principal registry, 12, 13. 



LEGAL, 

personal representative, where required when the deceased 

has left no personal estate, 30. 
personal estate appointed by will, ib. 
trust property, 31. 
in order to bring an action^ under 9 & 10 Vict c. 93» 

S.2..32. 
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LEGATEE, adminittration (will) to, 57. 
admiDittration (will) de bonit non to, 178. 
administration (will) de boni* non liimited, 177. 

LETTERS of administndon ad coUigendumf 161. 

LIMITED grants, 128. 
probates, 148. 

to administer a particular estate, 149. 
of a codicil, ib, 

of will ottifeme eooert, 160 — 152. 
to appointing an executor of goods en autre droit, ib, 
of administration (will), 152. 

to residuary legatee named in will of feme covert, 153. 
to legatee, ib, 
to attorney, ib, 

under 20 & 21 Vict.c. 77, s. 78, ib. 
under 20 & 21 Vict. c. 77, s. 88.. 164, 165. 
administration, 154. 
to pay of seamen in tervitio, 154. 
to trust property, 154 — 156. 
during the absence of acting executor or administrator, 158, 

159, 160. 
de bonis non^ with or without will annexed, 177. 
of a trustee's effects, 178. 
amount of effects increased in, 187. 

LIS PENDENS, 146. 

LUNACY, affidavit as to, 144. 

LUNATICS, grant for the use and benefit of, 143. 
to committee of executor, 144. 
to residuary legatee, ib, 
grants for the use of, de bonie non, 176. 
grant to, after recovery, 183. 



M. 

MARINES, 

non-commissioned officer of, administration of effects, 98, 99. 
of marine, ib, 

MARINERS, wills of, 72. 

MINORS, 

grants for the use and benefit of, 186. 

renouncing, 140. 

cited, t6. 

passed over, ib. 

electing their next of kin, 188, 141. 

a stranger in blood or distant relatiye^ 141. 
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MINORS— con/inue^. 

the court not concluded by their choice of guardians, 141. 
refusing to elect their next of kin, 142. 
bastards and persons without known relations, ib, 

N. 
NEXT OF KIN, 

administration to, 82. 

de bonii non, to, 174. 
to the husband of, ib, 
of different denominations joined, 122. 
joined with widow, 121. 
preference of, inter «e, 125. 
administration to, until a will be found, 134. 
administration (will) to, 56. 
of residuary legatee, administration (will) to, 145. 

administration to, committee of, ib. 
absolute grant to, where the widow is a lunatic, ib, 
of a testator, administration to, 166. 
* of a testatrix, administration to, 167. 

next relative having spes 9ucce8sioni8f administration to, 87. 
notice to principal registry preparatory to grant being made 
by a district registrar, 9. 



O. 
OATHS, 

administration of, 14. 

by registrars, ib, 

by district registrars, ib, 

by surrogates, ib,, 

by other persons to be empowered by the Judge, ib, 

by commissioners for taking oaths in Chancery, 15. 

OBJECTIONS, grounds of, to administrators, 123, 124. 

OFFICE COPY OF WILL, proved, 40, 73. 

OFFICER, PETTY, administration of effects of, 98, 99, 

OFFICIAL MANAGER, administration to, 92. 

ORDERS AND RULES, 21. 

issued by the court, 255. 

P. 

PENDENTE LITE, administrations, 146, 147, 148. 

PERSONAL ESTATE, 

of all deceased persons vested in her Majesty, 23. 
succession to, deputed by her Majesty, ib. 
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PERSONAL ESTATE— emftiMAl. 

■ot administered by the ordinuy, 23^ 24. 

navy pay not exceeding 32/.. .24. 

navy prize mpney not exceeding 20/., ib. 

pensiona, prize-money and pay of deceased officer, soldier 

or pensioner, exceeding 50/., ib. 25. 
money and effects of merchant seamen and apprentices, not 

exceeding 50/. .26, 27. 
deposit in sayings hank not exceeding 50/.. .28. 
deposit in savings hank left hy an ill^timate person, 29. 
sums in friendly societies not exceeding 50/. . .30. 
customs' fund, 32* 

PERSONS entitled in distrihutiouy, 
adminiatration to, 83^-85. 
administration, de bonit notif 174. 
for the use of next of kin^ 145. 

POWER reserved to an executor to prove will, 39. 

PRACTICE of the Court of Probate, 21. 

PRACTITIONERS of the Court of Probata, 15. 

PREFERENCE, 

of next of kin, inttr m, 12/|. 
of residuary legatees, ib. 
of creditors, 126. 
of guardians, 126, 127. 

PRIMO PETENTI, grant to, 120. 

PI^INCIPAL REGISTRY. See Jurisdiction. 
option to apply to, for grant, 13. 

PRIORITY, doctrine of, 109. 

PROBATE, 
Court of, 2. 
Judge of, 3. 
officers of, 3. 
general, 35, 41, 149. 
refers back to testator's death, 34. 
when, passes the seal, 41, 79, in note. 
to feme executrix, 39. 

refused iofeme executrix on her husband dissenting^ ib, 
to one executor on the renunciation of the other, ib. 
of an authentic copy of a will, 40. 
during life or widowhood, 41. 
of codicil, separate, 42. 
of wills of petty officer or seaman, non-commissioned officer, 

officer of marines or marine, ib, 
of an earlier will, 42. 
of original will, 182. 
of an authentic copy of a wiU, ib. 
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PROBATE— ^oh^Mm J. 

of a more authentic copy of a wifi, 182* 

after admiDistration^ pendente lite, tfr. 

of a copy of a lost will, 180. 

of the substance or contents of a lost will, ih, 

of a will made before 1st January, 1838* • 78. 

in the Scotch form, ib. 

of a person domiciled abroad, ik 

of office and authenticated copies, t6. 

of translation of a foreign will, 74b 
of will ofwiCe of felon convict, 151. 
of contents of a lost codicil, 131, 
of an affidavit of scripts, 132. 

of a deposition of a witness, or an extract therefrom, ih, 
of a will limited until a lost codicil be found, t'A. 
of a codicil limited until a lost will be found, ib, 
of a copy of a will where the original is in existence, 182, 

188. 
limited to administer a particular estatey 148, 149. 
of a codicil, ib. 
and general, ib, 
of will of a feme coverte, 150, 151. 

to appointing an executor of goods, en autre dreitf 151. 
of a will made during coverture and not republished, ib, 
to a substituted executor, 180. 
to an executor on becoming sane, ib» 

on attaining bis migority, 181. 

after a grant made to his attorney, ib, 
save and except, 165, 166. 
eaterorum, 168. 

PROCTORS, 15, 16. 
admission of, 16. 
may act as agent of solicitor or attorney, 17. 

PROPOUND, parties cited to, 76. 

PROOF, adminicular, of will, 67. 

PROPERTY, affidavit of, 86, 37, 76. 

PROVING a will, Z6. 

PROVISIONAL GRANTS, under 20 & 21 VicL c. 77, s. 88, 
164, 165. 



R. 

REFERENCE, incorporation of papers by, 63, 64, 6$, 
REFUSAL, by ■on'.ai^earaiice to citatioo, 116. 
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REGISTRARS, 

to administer oaths, 14. 
district, do., ib. 

REGISTRIES, district, 4. 

REGISTRY, principal, 8. 

RELATIONS, known, person dying without, 94. 

RENUNCIATION, 112. 
by an executor, 113. 

by a legal personal representative, 113, 114. 
by all the persons interested in an estate, 114. 
by a feme eoverte, 115. 
by the guardian of a minor, ib. 
with consent, 116. 
dispensed with, ib. 

RESIDUARY LEGATEES, 
granu to, 52. 53, 54, 55, 66. 
preference o^ inter m, 125. 
in trust, administration (will) to, 52. 
to trustee appointed by, 53. 
for life, to appointee of, 54. 
retractation by, 53^ note. 

for life, joined with substituted residuary legatee, 121. 
limited, administration (will) to, 152. 
administration (will) de bonis non to, 172. 

RESTORATION of words in will, 72. 

RESTRICTIONS, 

upon district registrars, 10. 
in case of contention, ib, 
in case of inopia comilii, 12. 

RETRACTATION, 116, 117, 118, 119. 

REVOCATION, 
of grants, 190. 
grounds of, 190, 191. 
directly false suggestions, 190, 191, 192. 
false suggestions made per incuriam^ 190, 192. 
supervening defect in the operation of the grant, 190, 191, 195. 
other cases for, 195, 196. 
manner of, 196, 197. 
refused, 197, 198. 

the former grant being impounded, 198, 199, 200. 
the former grant not being impounded, 198. 
subsidiary grants made after, 198, 199, 200. 
of a probate of a will on a codicil being discovered, contain- 
ing a new appointment of executors, 42. 
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RULES AND ORDERS, by the Court of Probate, 21. 
in non-contentioos business. 

for principal registrars, 255. 

for district registrars, 805. 
in contentious business, 861. 



S. 

SAVE AND EXCEPT, 
probate, 165, 166. 
administration (will), 166. 
administration, 166, 167. 
administration pendente lite^ 148. 
de bonis non, 177. 

SEAMAN, 

in aervitio, administration to effects of, 98, 99. 
administration de bonis non, 174s. 

SEAMAN'S pay, administration limited to, 154s. 

SEALS of Court of Probate, 7. 

SECOND, or supplemental grants, 179. 

SELECTION of administrator by the court, 122—127. 

SERFITIO, IN. See Seaman. 

SOLDIERS' pension, &c., 24s. See Personal Estate. 
wills, 72. 

SOLICITOR of the Treasury, administration to, 94. 

SOLICITORS to practise in Court of Probate, 15. 

SPES SUCCESSIONIS, 61, 87, 88. 

STAMP, further duty, to be paid ou void and voidable grants, 
confirmed, 20. 

STAMPS, payments by, instead of fees, 19. 

STATUTE 20 & 21 Vict, c 77,—*' An Act to amend the Law 
relating to Probates and Letters of Administration in 
England," 201. 

STATUTES cited, 

ISEdw. l,c. 19.. 24, 168. 
81 Edw. 8, c. 11..75. 

21 Hen. 8, c. 5.. 75, 111, 128. 
12 Car. 2, c 24.. 187. 

22 & 28 Car. 2, c 10.. 75. 
29 Car. 2,'c. 8.. 75, 81. 

1 Jac. 2, c 17* '75, 81. 
88 Gea 8, c 87 . . 158, 159. 
48 Geo. 8, c. 149.. 81. 
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STATUTES cited— €wi<liiiiedL 
55 Gea 8, c 184.. 86, 186. 
11 Geo. 4 & 1 WUl. 4, c 20..24, 48, 154l 
2&8WiU.4,c.40..24. 
2fr8WUL4, C.5S..25. 
7 WUL 4 & 1 Vict. c. 26. .108. 

7&8Victc.88..28. 
9 & 10 Vict c. 9^. .82. 

18 & 14 Vict. c. 115. .29. 
15 Vict c. 8.. 175. 
17&18 Victc. 101..80. 
17&18 Victc.l04..26, 80. 

19 & 20 Vict c. 94.. 85. 

20 & 21 Vict c. 77, pauim, 
20fr 21 Vict.c.79..22. 

SUBSTANCE, 

of will, probate of, 180. 

of codicil, 181. 

administration (will) de lonit non, 176. 

mode of establishing, 180, 181. 

SUCCESSION to personal estate deputed by her Mi^esty, 28. 

SURVIVORSHIP of joint grantee, 121. 

SUSPICIOUS 

appeanmces on dice of will or codicil, 7 If 72. 
evidence as to, ib. 



T. 

TAXATION 

of costs, 17. 

by the registrars of the Court of Probate, ib. 



TRANSLATION of foreign wiU proved, 74. 

TRUSTEES' 

effects, administration of, 154—156. 
administration de bonis non of, 178. 



U. 

UNIVERSAL LEGATEE IN TRUST, 
administration (will) granted to, 52. 

de botUi non, ib. in note, 
administration (will) granted t» trottee- appointed by, 58. 

UNIVERSAL LEGATEE, administration (will) granted to, j(. 
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V. 

VOID AND VOIDABLE GRANTS, confinnatioD of, tub modo, 
19. 

W. 
WIDOW, 

administration to, 80. 

to legal personal representatives of, 85. 

excluded from administration to, 123. 

WILL, 

former, of a testator incorporated, 64. 

of another person incorporated, ift. 

revoked, or another person incorporated, ib, 

proving, 36. 

duplicate, 38. 

codicils proved with, ib. 

proved without codicil, 38, 39. 

evidence in support or elucidation of, 40. 

incorporation of papers with, by reference, ib, 

WILLS. 

copies of, to he transmitted to ^e principal registry, 10. 

of living persons, depository' fbr, 21. 

mariners, 72. 

soldiers, ib. 

made before 1st Jan., 1838, how proved, 73. 

in the Scotch form, ib. 
of person domiciled abroad, ib. 
of office or authenticated copies, ib. 
foreign, probate of translation of, 74. 
marked with insanity, 76. 

WITNESS, 

subscription of, excluded from probate, 69. 
negativing the execution of a will or codicil, ib. 

WORDS, 

excluded from probate, 72. 
restoration of, ib. 
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Stephens Commentaries. — Fourth Edition. 

Just published in 4 vols. 8vo. 4/. 4fl. cloth. 

DSDICATSO BT PxB.KlSBIOV TO HbK MikJESTT THB QVXXIT. 

NEW COMMENTARIES on the LAWS of 
ENGLAND: in which are interwoven, under a New and 
Original Arrangement of the General Subject, all such parts of 
the Work of BLACKSTONE as are applicable to the Present 
Times ; together with full but compendious Expositions of the 
Modem Improvements of the Law up to the latest period ; the 
Original and Adopted Materials being throughout the Work 
typographically distinguished from each other. By Henrt 
John Stephen, Serjeant at Law. The Fourth Edition. 
Prepared for the Press by the learned Author, assisted by James 
Stephen, LL.D., of the Middle Temple, Barrister at Law and 
Professor of English Law and Jurisprudence at King's Col- 
lege, London. 

Drewrrfs Equity Pleader. 

Just published, l2mo., 6s. boards. 
A CONCISE TREATISE on the Principles of 
EQUITY PLEADING, with Precedents. By C. Stewart 
Dre:wrt, Esq., of the Inner Temple, Barrister at Law. 

Coote^s Probate Court Practice. 

Just published, 12mo., 13s. cloth. 

The COMMON FORM PRACTICE of the 
COURT of PROBATE, in granting Probates and Letters of 
Administration ; with the New Act, 20 & 21 Vict. c. 77; also 
the Rules, Orders and Instructions in respect of Non-conten- 
tious as well as Contentious Business ; together with the 
Official Tables of Fees, &c., as issued 9th January, 1858. 
By Henry Charles Coote, Proctor in Doctors' Commons, 
Author of " The Practice of the Ecclesiastical Courts." 



LAW WORKS PUBLISHED BY 



Davis* 8 New County Court Practice, 1857. 

The NEW PRACTICE of the COUNTY COURTS, 
In Actions and other Proceedings, with the Statute 19 & 20 
Vict. cap. 108, and the Rules, Fees, &c. thereon ; forming a 
work complete in itself, or a Supplement to the Second Edition 
of ** The Manuill of the Practice and Evidence in the County 
Courts." By James Edward Davis, Esq., of the Middle 
Temple, Barrister at Law. Post 8vo. 12f. cloth. 

PmsrACB.— Th« new Sucntc. 19 &: SO Vice c. lOB, amending the nets re- 
lating to the County Courta. followed by the new Rules and Orders, regulating 
the Practice of those Courts, rendered it desirable that a compendions treatise 
should be prepared as a bupplemcnt to the last edition of the AnUior*s ** Manual 
of Practice and Evidence in the County Courts." 

Although th" following pages are chiefly intended for the purchasers of the 
larger work, it is hoped thai ike m«tt»r will i§ found to triutti mud mrranged ms 
to rtnJer tkt Siipplemtnt a eompUto Manual «f th» Prmetie* far tkost wke rr%f*r 
kmoing it in a Mpmratefnm. 

**'fhis New Practice will not be found inferior to the Manual, its prede- 
eessor. rhis publication will prove valuable to die pr>fession generalljr on 
many points which fall within their practice, as in the case of a certiorari, or 
prohibition, or a replevin. Iliesc subjecu appear to be well handled.**— 
Xiguitimn. 



Da'Ms County Court Practice and Evi- 
dence.— Second Edition, continued to 1 857. || 

A MANUAL of the PRACTICE and EVIDENCE 
in ACTIONS and other Proceedings in the County Courts ; 
with the Statutes and Rules. Second Edition, with a Supple- 
ment, containing the Practice under the Statute 1 9 & 20 Vict, 
cap. 1 08, and the New Rules and Orders, &c. ; together with 
a new and complete Index to the entire Work. By James 
Edward Davis, Esq., of the Middle Temple, Barrister at Law. 
Second Edition. Post 8vo. 24s. cloth. 

" A very useful work, not only in the County Courts, but also in the superior 
tribunals. —JMrtV/. 

" We prophecied the snccess of this book on its first appearance ; there 
remains now oniy the pleasing duty of recording it, and congratulating Mr. 
Davis on his well earned honour.'*— Xa» Timet. 

*' Independently of iu application to the County Courts, we know of no work 
of iu size which can be so useful to the student or practitioner desirous of 
knowing what the common law is at the present time.^'—Xrfiw Ckroniele. 

" ihis single voluoie may be usefully relied on as an accurate and complete 
guide to every branch of County Court Practice and Evidence.*'— JVomiMf- Past. 

" We are glad to see that the excellent little work written some time since 
by Mr. Davis has reached a second edition. We may indeed conitratulate 
Mr. iJavis on the jndffment he has throughout displayed in selecting ami 
arranging the materials of which his present volume is composed.*'— X<«» 
Magmune. 
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Grant's Law of Bankers and Banking. 

The LAW of BANKING; BANKER and CUS- 
TOMER; BANKERand CORRESPONDENT; PRIVATE 
BANKS; BANKING CO-PARTNERSHIPS and JOINT- 
STOCK BANKS : comprising the Rijihu and Liabilities, and 
the R«mediea of and agsinat Directors, Managers, Clerks, 
Sliareholders, &c. : the nilea as to Cheques, Orders, Bills payable 
at Bankers, Accountable Receipts, Bank Notes, Deposits of 
Securities, Guarantees, &c. By James Ghant, Esq., M.A., 
of the Middle Temple, Barrister at I^tr, Author of "The Law 
of Corporations in Geiieral." In one vol., post Svo., 18i. cloth. 
;; Thli it ■ wcll-doigDcd and nllcii 

wQTk «R eoDtflr fePvtTcni in ibiS' Tl 
Jon^ bHU Ml boLh by dw Prorc&klon v 
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Wills on Circumstantial Evidence. — Third 
Edition. 
An ESSAY on the PRINCIPLES of CIRCUM- 
STANTIAL EVIDENCE, illustrated by Numerous Casei. 
'"hihd Edition. By Willcah Wills, Esq. Svo. 9i. boards. 

ronglr and^tleganily, v\ih conclaaive evidciica of much rtfearch tad yro. 
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Stephen*s LusKs Common Law Practice. 

LUSH'S PRACTICE of the SUPERIOR COURTS 
of COMMON LAW at WESTMINSTER, in Actions and 
Proceedings connected therewith over which they have a com- 
mon Jurisdiction, with Forms: also Introductory Treatises 
respecting Parties to Actions; Attomies and Town Agents; 
Suing in Person, hy Attorney or in Form^ Puuperis, &c.; and 
an Appendix, containing the General Rules, the authorised 
Table of Costs, Fees, &c. Second Edition, corrected down to 
the date of publication. By James Stephen, LL.D. of the 
Middle Temple, Barrister at Law, and Professor of English 
Law and Jurisprudence at King's College, London. 8vo. 
42«. cloth. 

** A new edition of Mr. Lash*8 Practice hu appeared under the editorship of 
Mr. James Mephen, a gentleman already known in the profession, and we are 
rejoiced to say that an exaniinatinn of the work enables ns to pronounce a very 
favourable opinion on the manner in which Mr. Stephen has executed his 
lohorioas task. It is a matter in which our congratulations are not confined to 
the Author and Publishers, but the Profession at large, from the Bench to the 
Bar, from the Masters and OflBcers of the Courts to the Attomies; each and all 
•re deeply interested in the chnracter of the work. Mr. Stephen's editorship 
has not been of the ordinary kind."— Z«o Magazine. 

" Such a Tolume as this is a formidable undertaking. It is, in truth, much 
more than it professes to be!. The law as well as the practice is set forth with 
extraoniinary elaboration, indeed, we have never seen a law book which is such 
a montnuent of iodustry as this. Mr. Stephen has preserved Mr. Lush's Chapters 
on Parties to Actions, which had been much approved in the first edition, as well 
as his Chapter on the Jurisdiction, and on the cases in which an action is not 
maintainable by reason ot personal disability. We fully concur with Mr Stephen 
in his opinion that he has consulted the convenience of the Fractititmer by keep* 
irig the work in one volume, which, though very bulky, is far less trotibiesonM 
for use than two volumes. We have no hesitation in pronouncing this to be by 
far the best * i^ractice' that has yet appeared, and that Mr. Stephen has fiil^ 
maintained the reputation achieved by Mr, Lush." — Law Timet. 

** The interests of the l^gal Profesaion, not only with respect to veteran advo- 
cates and matured pleaders, but more especially as regards its junior students, 
imperatively demanded that such a work as that uf Mr. Lush*s should be recon- 
structed and made conformable to the forensic system of the day. The work 
has fallen into excellent hands. Professor Stephen, who.se name is well known in 
connection with other legal works of high reputation, has undertaken this task, 
and, with the sanction of the original compiler, has produced the present Edition 
of * Lush's Practice of the Superior Couru of Common Law at Westminster.' 
It is not too much to say that the work fully accomnlishes its objects, and mast 
nece-'-sarily become not only a standard authority, but a recognized manaal ia 
the matters which it so ably and lucidly treats."— Af(»ratnj' Chronicle. 

" * Lash's Practice' has long been known to lawyers as the very best book on 
the subject which it treats. Comprehensive practical knowledge, lucid clearness 
and pregnant brevity of statement, admirable judgment in giving.enough and no 
more than enough of decided cases to support the propositions laid down, have 
conferred on this work a value which places it far above all kindred treatises 
upon the important, bat intricate, topic of the law of Procedure as followed in 
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Stephen's Lush's Practicb — Opintom of the preu—conXinued, 

our Superior Coarts of Commoo Law. A new edition, almost a new work, had 
become absolutely indispensable, and Mr. Stephen, already favourably known to 
the profession, as the last editor of his father's, Mr. Serjeant Stephen's, improved 
version of * Blackstoiie*s Commentaries,* has stepped forward to supply the de- 
ficiency. Mr. Lush has been fortunate in his editor. Painstaking, methodical 
and conseienciously cautious, Mr. Stephen has executed a mo^t laborious task in 
a msnoer eminently useful and satisfactory. The mere arrangement of such a 
mass of materials is in itself no slight intellectual feat, and in the faculty of ar- 
rangement Mr. Stephen is peculiarly strong. We dismiss his work with a hearty 
commendation to the attention of those whom it more partic^ilsrly concerns." — 

** We can assure our readers that Mr. Stephen has improved those poKions of 
the work which were originally the production of Mr. Lush, and has ably snd 
correctly stated the present practice of the Common Law Courts, and in doing 
so. has felicitously combined the eanctments of the two Procedure Acts with 
tho le portions of the former practice which have not become obsolete, snd has 
thus produced a work which is a complete text-book of the actual Practice, and 
in invaluable to the Practitioner and the Student. Indeed, we know not where 
the latter could find so reatlakU a book un subjects ordinarily so little inviting as 

foints of Practice ; at the same time that the work furnishes all that the busiest 
'ractitioner could desire. 1 he result is due to the evident care and pains which 
have been bestowed by Mr. Stephen on the whole contents of the volume."— 
Law CkronicU. 

" The duty of remodelling Mr. Lnsh*s Common Law Practice has been assigned 
by the publishers to Mr. James Stephen, and the result of his labours leaves 
them no ground to regret their selection. The difficulty in such an undertaking 
as that which Mr. Stephen has so well fulfilled is much greater than at first 
sight mav appear. A man must be a thoruugh lawyer to perform such a duty 
well, ana must be able— a harder thing— to comprehend the full scope of changes 
whose object was to get rid of the forms of justice and make way for the frt>er 
operation of its spirit. With no decisions directly in point to guide him, he must 
be able to anticipate what in this or that difficulty would be the effect of the 
relorms, or nis wo k would be of no more assistance to the Student or the Prac> 
titioner than the dry Statutes themselves. Mr. Stephen has, no doubt, felt the 
full extent of this ooligation. and has endeavoured with success to render this 
excellent book of practice worthy of resuming its old place in the law library. 
Nothing has been omitted which was necessary to complete the work of renova- 
tion,"— Afominir Advtrtiitr. 

/' Mr. Stephen's edition really assumes the importance of an original produc- 
tion. We cannot, however, more stmnt^ly express our sense of the utility and 
excellence of his performance than by saying, that the second edition will fully 
maintain the high reputation attnined bv the first. Such is the comprehensive 
plan o^ Mr. Stephen's work, and the execution is not less complete. A careful 
examination of its contents has satisfied us that it combines in a remarkable 
degree the qualities of accuracy and conciseness ; and that the Practitioner may 
rely with confidence on finding here the result not only of all the recent legis- 
lative enactments affecting the Practice of the Superior Courts, but also every 
judicial decision throwing light upon those enactments. The new Practice is 
now clearly and succinctly explained and illustrated within the convenient 
compass or a single volume, and we cannot doubt that lawyers will rapidly 
evince their estimation of so great a boon."— A/ominf Pott. 

" We have compared it with the first edition, and we have no hesitation in 
saying that the work itself will be a permanent monument of the industry of the 
learned editor."— />f<r/ Oitgrver. 

" It is founded upon, and in fact is, a second edition of the old practice book 
of Mr. Lush— a treatise of established reputation ; and the present edition is 
edited bv Mr. J^^mes Stephen, well known to Law Students and others as the 
author of the recent editions of Mr. Sexjeant Stephen's learned Commentaries. 
The book has much to recommend it, and we recommend it, and we predict 
that it will be the standard authority on the Common Law Practice. lu author 
has not adopted the plan pursued in other modern practice books» and to which 
we have adverted; nut he has bestowed an earnest diligence i«nd appropriate 
care on his subject, the result is a masterly treatise exhibiting due accuracy."— 
LeguMoM' 
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OMs Magisterial Formulist. — 2d Edition. 

The MAGISTERIAL FORMULIST: being a com- 
plete collection of Forms and Precedents for practical use in all 
Cases out of Quarter Sessions, and in Parochial Matters, by 
Magistrates, their Clerks and Attomies : with an Introduction, 
Explanatory Directions, Variations and Notes. By George 
C. Oke, Assistant Clerk to the Lord Mayor of London, Author 
of «*The Mag:i8terial Synopsis" and '*The Law of Turnpike 
Roads," &c. &c. Second Edition. 8vo., 21<. cloth. 

" ft !■ fooagb to aDmrnDce the pnblication of a imw editioo of this work, so 
well known to Msfcistrates* Clerks. It is s valuable collection of the Forms and 
Pncedvnts required in all cases oat of quarter sessions and in parochial matters, 
with an introduction, explaining how tn^^ are to be used Very con<iderable 
adilitions have been made to tbis new edition, which consists of no less than 60O 
closely printed pages/'— i^m Tiwiu, 

'* I'his Collection of Forms and Precedento for Practical Use in all Cases out 
of Quarter Sessions and in Parnchial Matters, is deservedly esteemed. It is 
complete and well arranged, and we rejoice to see that a New Edition of it, 
which has for some time been demanded, has at length appeart-d."— £«» Mm- 
gauns, 

Bainbridge on Mines 8f Minerals. — 2d Ed. 

A TREATISE on the LAW of MINES and 
MINERALS. By William Bainbridge, Esq., F.G.S., of 
the Inner Temple, Barrister at Law. Second Edition, care- 
fully revised, and much enlarged by additional matter relating 
to manorial rights — ^rights of way and water and other mining 
easements — the sale of mines and shares-^the construction of 
leases— cost book and general partnerships — injuries from un- 
dermining and inundations — barriers and working out of 
bounds. With an Appendix of Forms and Customs and a 
Glossary of English Mining Terms. 8vo., 21s. cloth. 

" Among recent publications has been a Second Edition of Mr. Bainbridge*s 
•laborste Treatise on the Law of Mines and Minerals."— TimM. 

" Strange to say, until the publication of Mr. Bainbridge's TreaUae, there was 
no law book dedicated to a subject so vast, so difficult, and involving so many 
interests. No wonder, then, that an endeavour to supply the defect should have 
received a cordial welcome, or that, when it was found to be so well done* there 
should be a demand for a second edition of \ty—Law Times. 

" Beyond the general revision and incorporation of recent decisions, which 
every New Edition implies, the Work has been much improved by the addition 
of much new matter. The Glossary of Mining Teims is more complete than 
any we have seen/*— Jwui> 

** We are glad to see that a 'New Edition of this Work, which has become an 
authority in relation to the Law of Mines and Minerals. We think that this 
volume will be serviceable to many without the pale of the legal profession, it 
will assuredly be so to lawyers/'— X«v Magauns. 
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Rouse^s Practical Conveyancer. 

THE PRACTICAL CONVEYANCER; being a 
Companion Book to " Rousb*s Practical Man ;" and giving, 
in a manner combining facility of reference with general utility, 
363 Precedents of Conveyances, Mortgages and Leases; and a 
Collection of miscellaneous Forms. The whole prepared ex- 
pressly for use in a Solicitor's Office. By Roll a Rouse, Esq., 
Barrister at Law, Author of "The Practical Man," &c. &c. 
One volume, post 8vo., 16«. cloth. 

The following compuisoD with the number of Precedents in the correspondinff 
four volames of " Bythc wood's Conveyancing," will show the extent of the 
present worii : — 

Bythewood. This work. 

Conveyances 6o 212 

Mortgages 81 118 

Leases 31 35 

178 365 

" Granting the plan to be a good one, Mr. Ronse has worked it nnexoeption- 
^\7:''-Law Timti, 

" The preseut work is intended to supply a new field to the practical Convey- 
ancer in the different modes of arranging the Precedents, the object being to sive 
in a small volume the most useful features of Bvthewood. Jarman, Barton, &c., 
but so methodically arranged that the draft falls at once nnder the hand of the 
practitioner, without his wading through unnecessary covenants, that are too 
often only devoted to special circumstances. The Forms (which are most nume- 
rous) are given in outline, references bci ig made numerically to the clauses lit 
txtento in the other part of the volume, so that, by glancing at the outline of any 
required draft, the purport and bearing is at once seen, and the clau&cs, &c., are 
immediately filled up. This is the system adoptei by Conveyancers, though it 
is the first time we have ever seen it given in a publication ; but its utility is so 
obvious, and the advantage to Conveyancers so great* that it will become a 
standard work in all o&cts"^BeWt New Mettenger. 



Shelford^s Succession and other Duties. 

THE LAW relating to the PROBATE, LEGACY 
and SUCCESSION DUTIES, including all the Statutes and 
the Decisions on those Subjects: with Forms and Practical 
Directions. By Leonard Shelpord, Esq., of the Middle 
Temple, Barrister at law. 12mo. 12s. cloth. 

" The present work has had bestowed upon it that painstaking care which is 
the distinguishing feature of Mr. Shelford s labours ^—Jwritt. 

" This twelfth enterprise of Mr. Shelford's is not less useful nor less ably per- 
formed than its predecessors." — Lmu Times. 

" A work which gives a complete view of the law relating to the subject, by 
noticing the kindred subjects of Probate and Legacy Duties, without a know- 
ledge of which the Succession Duty cannot be under 4oad."—i^ CknmieU. 

*' Vhe work comprises some very valuable practical directions xegardiog th« 
payment of the Succession Dniies.*'— i>{ «/ Otsener. 

" A clear and methodical exposition of the whole law relating to th« Probate, 
Legacy and SuceMsioo DQties."~Jll0nMiv P«*i» 
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Fisher^ 8 Law of Mortgage and Priority. 

The LAW of MORTGAGE as applied to the 
REDEMPTION, FORECLOSURE and SALE in EQUITY 
of ENCUMBERED PROPERTY: with the Law of the 
PRIORITY of INCUMBRANCERS. By W. R. Fisher, 
Esq., of Lincoln's Inn, Barrister at Law. 8vo., 25s. boards. 

" AU who are •oocviDcd ia mortgage transacUoos will find this a valaaUe 
addition to their thelves, for on the tuDjects of KedeniptioQ, Foreclosure and 
^ale. they will nowhere find so much, so carefol and such recent information as 
that which Mr. Fisher has collected."— X«v Timtt. 

" Already we hear that Mr Fisher's Tolume is favonrnbly spoken of by com- 
pcteot judges.'*— />#«/ Obterver. 

*' We know of no work in which persons requiring information on this subject 
can more readily and conveniently acquire it, and on this ground we heartily 
rerommctid it to the profession."— •Sc/irt/ori Journml. 

" Mr. Fisher has, with much learning and with great critical and logical 
power, reviewed the authorities and statutes bearing on the subject. The Au- 
thor's discrimination is equalled only by his love of the learning on the subject, 
which he has conveyed to the reader in a style peculiarly terse and agreeable.'* 
—AJ anting HtraU. 

" We have no hesitation in saying that the production of this Work supplies 
a distinctly appr«>ciable want— and we believe Mr. Fisher may fairly look for- 
ward to its recognition as a st^^od rd authority." — Legnieian. 

" Presenting a large mass of modern doctrine of the most important nature 
respecting mortgages, and such as cannot be found in any other work. This is 
d ne so well, and upon sn clear a plan, as satis6es us thai the labours of Mr. 
Fisher will be of invaluable service." — Lau Chronicle. 

" Mr. Fisher has thoroughly studied bis subject, and the work cannot fail to 
prove a valuable addition to the diff^'rent treatises which have already been 
published <» the Law of Mortgage*"— Aiomtitj' Pott, 



Maxfs Parliamentary Practice. — Third Ed. 

A PRACTICAL TREATISE on the Law, Privi- 
leges, Proceedings anrl Usages of Parliament. By Thomas 
Erskine May, Esq., of the Middle Temple, Barrister at Law, 
Clerk Assistant of the House of Commons ; late one of the 
Examiners of Petitions for Private Bills in both Houses, and 
Taxins Officer of the House of Commons. Third Edition, 
revised and enlarged. 8vo. 25s. cloth. 

CONTENTS. 

Book I. ConBtitutioDy Powers, and Privileges of Parliament. 

II. Practice and Proceedings in Parliament. 

III. The Manner of passing Private Bills, showing the Practice in 
both Houses, with the latest Standing Orders, and the most 
Recent Precedents. 

" We era informed that Mr. May succeeds Mr. William Ley as first clerk 
Msistant of the House of Commons, on that gentleman's resignation. Mr. May 
is the author of the able treatiae on * Parliamentary Practice,' which we hav« 
had occasion more than once to notice with well-deserved commendatioii, as the 
great authority on the subject of which it treats."-~'i'itM». 



MESSRS. BUTTER WORTH, FLEET STREET, G. I 



Williams on Pleading and Practice. 

An INTRODUCTION lo ihe PRINCIPLES and 
PRACTICE of PLEADING in (he SUPERIOR COURTS 

of LAW, embracing an outline nf llie whole Proceeding! in 
an Action atLuw, on Motion, tind at Judges' Chflmbtrt; toge- 
ther with the Rules of Pleading and Praclice, and Fonni of all 
the principal Proceedings. By Watein Williams, of the 
Inner Temple, Esq., Banister at Law. Svo. I2j. cloth. 
" The Cnommn Uir I'Tncfdnr* Aci. and t)>< K ew KuIm U..f atyicni mtlrelr 



Dbauni 



J^orman's Manual of the New Patent Law. 

A TREATISE on the LAW and PRACTICE 
relating lo LETTERS- PA TENT for INVENTIONS, as 
altered and amended by Statutes 15 & 16 Vict. c. 83, and 12 
Sc 13 Vict, c, 109, with the New Rules of Practice in the 
Offices of Commissioners of Patents, and in the Petty Bag 
Office in Chancery, atid all the Cases down to ibe time of pub- 
lication. By John Paxton Nohhah, M.A., of the loner 
Temple, Barristrr at Law Post 8vo. 7i. Gd. cloth. 
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Tudor^s Leading Cases on Real Property^ 
Conveyancing^ Sfc. 

A SELECTION of LEADING CASES on the 
LAW relating to REAL PROPERTY, CONVEYANCING, 
and the CONSTRUCTION of WILLS and DEEDS; with 
Notes. By Owen Davies Tudor, Esq., of the Middle Temple, 
Barrister at Law, Author of '< Leading Cases in Equity." One 
thick vol., royal 8vo., 368. cloth. 

From th$ Jurist. 

** Th« Leading Cases of John William Smith— so axcellent in idea and in 
performance — ttre mainly devoted to the illustraiioo of important doctrines in 
the Common Law, strictly so termed. Mr. Tudor, following his great pre- 
decessor, ' with not nnfoaal steps,' had ventured into a wide domain, left 
comparatively unexplored when he favoured the profession with his * Leading 
Cases in Equity ,' and he has now added to our obligation towards him by a 
Selection of Lea ling Cases relaiing to Heal Property. 'Melius est peters 
Somes friMM sectari rivulos' is acknowledged almost as a maxim in the study 
of Law as a scieace, but in works like these, we not only drink at the fountain, 
but also follow its stream throughout the whole of its course, thus acquiring 
an accurate knowledge of its widening boundaries, its varying depth, width, 
and leuRth. and the force of its current, ihe selectioo of cases in the 
volume before us hts been judiciously made, and the notes are the result 
of much learning and industry. Mr- Tudor is also entitled to praise for 
having kept the notes within moderate dimensions, and for not having o%er- 
burtbeoed them with cases ; he has done that which requires much greater 
mental labour, as well as mental capacity, namely, deduced principles from 
the decisions of our Courts, citing only the chief authorities in support of his 
positions. The plan adopted by Mr rudor is the same as that followed by him 
m his former work, and by Mr. Smith in his Leading Cases, except that in 
the present tiook the notes are sub-divided more distinctly into separate heads 
or titles. The first gives the principal decisions at length, then describes its 
general effect, then traces its kindred authorities from the almost conteui- 
poraneous exposition to the most recent judicial ioterpretati&n, and discusses 
the subjects to which it bears an immediate relation. Among such subjects 
are Tenancies at Sufferance, at Will, and from Tear to Tear» Freeholds of In- 
heritance and not of Inheritance; the Hights of Common; Easements; Ad- 
vowsons; Kents ; Uses and I'rusts; Powers; Perpetuities; Mortmain; the 
Rule in Shelley's Case; Estates by Implication of Law, E^heates; Vested 
and Contingent Interests : Estates in Parcenary ; Joint Tenancy, Tenancy iu 
Common, and Tenancy by Entireties, Lapsed Legacies, Extrinsic Evidence 
in construing Wills, Extinguishment and Merger, and Conditions and He- 
straints upon the Alienation of Property." 

From the Legal Observer. 

" Mr. Tudor's Selection of Leading Cases in Equity is well known, and has 
acqnired a deserved reputation, i'he field which Mr. Tudor has chosen for the 
present Selection is a tolerable wide one, embracing Real Property, Convcy- 
auoing, and the Construction of Wills and Deeds. As to the way in which Mr. 
Tudor has executed his task, within the limits which he has marked oat for 
himself in the-preseut volume, we are able to speak of it in terms of the highest 
commendation. Hise xpositions. where he has to speak in his own language, axe 
dear and well considered, and his industry is attested by the fact that consider- 
ably more than SOOO cases are cited or referred to in the notes. The work will 
doubtless be a valuable addition to the library of the working lawyer as well as 
that of the student." 
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Dwyer's Militia Laws and Regulations. 

A COMPENDIUM of the PRINCIPAL LAWS 
and REGULATIONS relating to the MILITIA of GREAT 
BRITAIN and IRELAND ; aud of the Duties of Lords- 
Lieutenants, Lieutenants and Deputy- Lieutenants of Counties, 
and of Chief Magistrates and Deputy-Lieutenants of Cities and 
Towns, and of Justices of the Peace, in connection therewith: 
preceded by a short History of the Force from the period of 
its earh'est Organization to the Present Time ; and accompanied 
by a Table showing the analogous Sections of the several 
Statutes relating to England, Scotland aud Ireland respectively. 
By Edward Dwter, B A., of Lincoln*8 Inn, Esq., Barrister 
at Law. 12mo. 5s. 6d. cloth. 



Grant's Law of Corporations in General. 

A PRACTICAL TREATISE on THE LAW of 
CORPORATIONS in GENERAL, as well Aggregate as Sole; 
including Municipal Corporations, Railway, Banking, Canal 
and other Joint-Stock and Trading Bodies, Dean and Chapters, 
Universities, Colleges, Schools, Hospitals, with quasi Corpora- 
tions aggregate, as Guardians of the Poor, Churchwardens, 
Churchwardens and Overseers, &c., and also Corporations 
sole, as Bishops, Deans, Canons, Archdeacons, Parsons, &c. By 
James Grant, Esq., of the Middle Temple, Barrister at Law. 
Royal 8vo. 26<. boards. 

" We think the uraiiReineot happy. Another f^atare in Mr. Orant*a book ia 
the hone»ty with which it has been compiled.''— w£«« Magmsing. 

"The object has evidently been to render the work practically niefnl to per- 
sons in any way, as Officers or Members, connected with any Coiporation; 
and we think that object is eminently answered. Vast research and diligence 
are displayed in the execution."— !/%« Timu, 
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Scriven on Copyholds. — Fourth Edition. 

A TREATISE on COPYHOLD, CUSTOMARY 
FREEHOLD, and ANCIENT DEMESNE TENURE; 
with the JuriadictioD of Courts Baron and Courts Leet. Also 
an Appendix containing Rules for holding Customary Courts, 
Courts Baron, and Courts Leet ; Forms of Court Rolls, Depu- 
tations, and Copyhold Assurances, and Extracts from the 
relative Acts of Parliament. By John Scriven, Seijeant at 
Law. The Fourth Edition, embracing all the authorities to 
the present period, by Henrt Stalman, Esq. of the Inner 
Temple, Barrister at Law. Two Vols, royal 8vo. 21. 10s. boards. 

Warren's Parliamentary Flection Law — 
continued to 1857. 

A MANUAL of the PARLIAMENTARY ELEC- 
TION LAW of the UNITED KINGDOM, with reference 
to the Conduct of Elections, and the Registration Court; with 
a copious Index, and all the Statutes and Decisions down to 
1857. ^y Samuel Warren, D.C.L., Q C, M.P., and Re- 
corder of Hull. One thick volume, royal 12mo 255. cloth. 

"We are satis6ed that, whether as Candidates or Members, or as Agents, 
Solicitors, or Counsel— all who are interested in Elections that may probably or 
l>09»iblT be contested, and who are engaRed in the management tnereol', will 
avail themselves of this invaluable volame."— i>^<i/ O^/erv^r. 

" A work which appears to have been executed with grrat care."— Jurtir. 

" Mr. Warren's work has the great advantage of bringing down the cases to 
the present period, and of giving succinctly and clearly the Uw as it now 
stands."— £«» Magmtint, 



Warren's Flection Committees. 

A MANUAL of the LAW and PRACTICE of 
ELECTION COMMITTEES, being the concluding portion 
of a *' Manual of Parliantentary Election Law" By Samuel 
Warren, D.C.L., Q.C., M.P., and Recorder of Hull. Royal 
12mo. 15s. cloth. 

" A Treatise which ai>pear8 to exhaust the subject, for we can discoy«r no 
point on Election Petition Law which has not been touched upon."— Law Tiwmes, 

'* The present volume bears internal evidence of the master hand by which 
alone so important a subject ought to be touched. The arrangement is sim»Ie 
but logical ; the authorities are carefully collected and stated ; the style is 
clear and precise, ^et rendered agreeable b,v a freshness and origioalitv which 
often rival those of the historian and the philosopher."— AfomtH^ Herald, 

"As long as the law shall remain as it is, this very elaborate and able exposi- 
tion of it, clearly arranged, and excellently illustrated by the best authorities* 
will remain the leading book upon the subject."— £rcm«iMr. 
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CrabVs Conveyancing. — Fourth Edition, hy 
Christie. 

A COMPLETE SERIES of PRECEDENTS in 

CONVEYANCING, with Common and Commercial Forms, 
in Alphabetical Order, adapted to the present State of the Lav 
and Practice of Conveyancing, with Prefaces, Observations and 
Notes on the several Deeds. By George Crabb, Esq., Bar- 
rister at Law. The Fourth Edition. By J. T. Christie, 
Esq., of the Middle Temple, Barrister at Law. Just published, 
2 vols, royal 8vo. 2/. 2s. cloth. 

From Ike Lent MagaMtne, 

" The original work needs no commendation, ic is a standard book of tb« 
highest reputation and of indispensable utility, la this new edition Mr. Christie 
has endeavoured to curtail the work as much as possible without diminishing 
materially the number of Precedents, and has altered those which are retained 
that they mav he similar to the forms of drafts now in use. He has revised the 
Prefaces to the dilBferent Precedents according to the various change^i made in 
the law. tie has retained the alphabetical arrangement, and has not diminished 
the varietT of subject.s on which the Precedents are given. All this must 
largely enhance the valne of the work not merely to Conveyancers but to all 
practical men. I'he new forms are drawn with admirable precision, and reflect 
great credit on Mr. Christie, who is entitled to the thanks of the profession for 
a really valuable addition to our working libraries." 

From th» Legal OUerter, 

'* Mr. Christie has not only ably revised this Fourth Edition of the late Mr. 
Crabb's work, but very materially iniproved it by amending, and in many in* 
stances curtailing, the length ot the original precedents, and adapting them to 
the established forms of the present day. The introductory statements of the 
law relating to each class ofdrafts are concise and highly useful, particularly 
to the articled clerk and young solicitor* who it is obvious should strive to unite 
an accurate knowledge of the principles of law applicable to the various kinds 
of legal instruments with the "practical forms by which the intentions of the 
parties are to be carried into effect, and by which means he will soon become 
master of his profession. The Editor has with great care in the Prefaces to each 
class of Deeds, and the notes thereon, noticed the various alterations in the law 
which have taken place since the former edition of the work." 

From BeJFe Messenger. 

" Crabb's Conveyancing is so well and favourably known to all conyeyaneers, 
as well as those persons generally connected with the transfer of property, that 
a new edition would have perhaps attracted less attention, were it not that the 
present is edited by so excellent a conveyancer as Mr. Christie. The eircam. 
stance of his editing the work stamps it at once with the profession as the best 
groundwork existing. The arrangement, the forms, selection ofprecedents, and 
general treatment of the subject were so well given in Mr. Crabb's original 
work, that an editor could mould then to the fomi and spirit of the present day. 
retaining all the valuable portions, and rendering them applicable to praeticai 
puniMses, a^ altered by the statutes passed since Mr. Crabb wrote. We must 
award our warmest j>raise to Mr. Christie for producing a work so much re- 

J[utred by the profession, and which he has piven in so perfect a fonn, that no 
awyer will feel his library to be complete without it." 

•"— ■ 111' ....J.. . i.^-.P- 11 ' ■ —^ 
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Shelf or d on the Law of Railways. — Third 
Edition. 

THE LAW of RAILWAYS, including the Three 
General Consolidation Acts, 1845, and the other General Acts 
for regulating Railways in England and Ireland down to 1854, 
with copious Notes of Decided Cases on their Construction, in- 
cluding the Rights and Liabilities of Shareholders, Allottees of 
Shares, and Provisional Committee-men, with Forms, &c. By 
Leonard Skelford, Esq., of the Middle Temple, Barrister at 
Law. Third Edition. Just published, royal 12mo. 30s. cloth. 

** Mr. Shelford b»s loog since established implicit oonfideoce in the •ccarac7, 
fnllocss snd pnetieal utility of eveij book to which his Dame is attached. His 
Law of Raiiwavs has long been among the t>e.st of his performaoces, and a 
carefai exaBiination of this edition will folly warrant his anoooncement that the 
new mailer is important and extensive." — Law Magatint. 

*' M r. Shelford was one of the first to reduce this new law to the form of a 
treat !»*•, ai.d that his labours have found favour with those who are most com- 
pcteia lo judge of their value is proved by the fact that already it has attained 
to the dignity of a ihird Edition. It is not uecessar^ now to describe a book 
thst must be so well known to all our readers,— enough to state tuat this New 
kdiiioii embodies the very latest Law, all the N ew Statutes and the multitudinous 
Decisions, so that the Volume presents, in a form conveniently arranRed for refer- 
ence, ihc entire Law of Haiiways as it is at this moment."— X<«v TV'iwe/. 

" We can readily indorse Mr. Shelford's assertion, that the new matter intro- 
duced into this edition is extensive and important. This, added to the number 
of forms, of considerable importance, and c^ses, of which there are some 1,200, 
an ample table of contents and a very copious index, conduce to make the work 
all that could be desired. J hose who are interested in the law on which it trevs 
may refer to it not merely with a certainty of being able to find what they are 
looking for. but of finding the Keneral law on the subject carefnlls coUectea, ex- 
p allied and illustrated, by a reference to almost every decision which bears upon 
the point at issue."— Jmi/im ^tk« Putct, 



Pearce's Guide to the Bar and Inns of Court. 

A GUIDE to the INNS of COURT and CHAN- 
CERY; with Notices of their Ancient Discipline, Rules, 
Orders and Customs, Readings, Moots, Masques, Revels and 
Entertainments, including an account of the Eminent Men of 
the Honorable Societies of Lincoln's Inn, the Inner Temple, 
the Middle Temple and Gray's Inn, &c.: together with the 
Regulations of the Four Inns of Court as to the Admission of 
Students, Keeping Terms, Lectures, Examination, Call to the 
Bar, &c. &c. &c. By Robert R. Pearce, Esq., of Gray'a Inn, 
Barrister at Law. 8vo. 8s. cloth. 

*«* The chapters relating to the Admission of Students, the Manner of 
Keeping Terms, the System of Legal Education, and the Calling of 
Students to the Bar, have been corrected in accordance with the 
latest Regulations of the Four Inns of Court. 
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Pnlling's Practical Compendium of fhe Law and 

USAGE of MERCANTILE ACCOUNTS; describing the 
various Rules of Law affecting them, the ordinary Mode in 
which they are entered in Account Books, and the various 
Forms of Proceeding, and Rules of Pleading, and Evidence for 
their Investigation, at Common Law, in Equity, Bankruptcy 
and Insolvency, or by Arbitration. With a SUPPLEMENT, 
containing the Law of Joint Stock Companies' Accounts, under 
the Winding-up Acts of 1848 and 1849. By Alexander 
Pulling, Esq. of the Inner Temple, Barrister at Law. 12mo. 
9s. boards. 

Oray's Treatise on fhe Law of Costs in Actions 

and other PROCEEDINGS in the Courts of Common Law 
at Westminster. By John Gray, Esq., of the Middle Temple, 
Barrister at Law. 8vo. 21s cloth. 

*•* This ^'ork embraces the whole modem Taw and Practice of Costs* 
incladiog the important provisions of the Common Law Procedure Act 
and Kales, 180S, and the recent Statutes affecting the Joriadiction of the 
County Courts. 
" A new and original work on this subiect had become absolutehr necessary 
to the profession* tor the legal reforms which had been effected of late years 
had rendered Uie old books obsolete and useless. No man could be better quali- 
fied than Mr. Gray, both by learning and experience, to accomplish the task 
which he undertook, that task being no less than to present in one view 
the whole Law of Costs, not only in the Superior Courts, but also in all those 
other proceedings which take place thtTt."— Timet. 

Oke on tiie Laws of Tnmpike Beads : comprising 

the whole of the General Acts now in force ; the Acts as to 
Union of Trusts, for facilitating Arrangements with their Cre- 
ditors, as to the interference by Railways with Roads, their 
non-repair, and enforcing contributions from Parishes, &c., &c. 
Practically arranged, with Cases, copious Notes, and all the 
necessary Forms, &c., &c. By George C. Oke, Author of 
** The Magisterial Synopsis" and ** The Magisterial Formulist." 
12roo. 1 2s. cloth. 

" The peculiar knowledge possessed by Mr. Oke was essential to the produc- 
tion of such a volume as that which the practitioner wanted, and it is ail that 
could be desired."—!^ Timu. 

Oke's Improved System of Solicitors' Book-keeping, 

practically exemplified by a Year's supposed Business, with 
Directions for Posting, Balancing, Checking, &c. Adapted to 
small, moderate and large Offices; to Partnership and Sole 
Concerns. By George C. Oke, Author of " The Magisterial 
Synopsis" and " The Magisterial Formulist" 8vo. 5«. cloth. 

*' Mr. Oke has rendered great service to the profession in compiling the above 
admirably arranged work. The value and necestitp of such a work as this to 
Soliciton is obvious, and we predict for it a speedy sale."— ii«» Maguunt, 
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Coote^fl Pntctioe of the Ecclesiastical Courts, with 

Forms and Tables of Costs. By Henrt Charles Coote, 
Proctor in Doctors* Commons, &c. One tbick Vol. 8vo. 28<. 
boards. 

Beane's Law of Blockade, as contained in the 

Judgments of Dr. Lasbington; and the Cases on Blockade 
derided during 1854. By Jambs Parker Deane, D.C.L., 
Advocate in Doctors* Commons. 8vo. 10s. cloth. 



ffioou^i S^o\xcitox*i Soofc cf practical jTormsf, con- 
taining an Abridgment of the Stamp Acts, and a ▼ariety of 
useful Forms and Instructions not to be found in the Text 
Books, but constantly required in Solicitors' OfiBces, especially 
with reference to Common Apprenticeships — Conditions of 
Sale — Contracts — Statutory Declarations — Powers of Attorney 
— and Wills, — and to the preparation of Annuity, Legacy, and 
Residuary Accounts, — and Applications for increase and return 
of Duties on Probates and Letters of Administration, — with nu- 
merous Variations, Schedules, and Tables showing the different 
Rates of Duty and the Amount from One Penny to £100. 
By Henry Moore, Esq. 12mo. 7t, 6d. clutb. 



fflotu^ii Country 9ttome^^d $oc6et t&ementbrancer, 

containing a Collection of useful Forms required by Country 
Attorneys, Land Agents, Surveyors, &c. upon a variety of 
occasions, when from home; with Practical Instructions for 
Deeds, Wills, &c. &c., and Variations adapting the Forms to 
almost every variety of circumstances; to which is added, a 
Collection of novel and useful Interest, Regal, and other 
Tables, designed by the Author exclusively for this and his 
other Works. Second Edition. By Henry Moore, Esq. 12mo. 
7«. cloth ; or bound as a pocket book, 8s. 

^oovt^i innivutiion^ {or pnpartng; Sbiltractsl ot 

TITLES, afler the most improved System of eminent Convey- 
I ancers ; to which is added, a Collection of Precedents, showing 
the method — not only of abstracting every species of Deeds, but 
also of so connecting them together^ by collateral Documents, 
as to form a complete Title. Second Edition, with considerable 
Additions. By Henry Moore, Esq. 12mo. 6«. cloth. 
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Oreening^'s Forms of Beclarations, Pleadings and 

other PROCEEDINGS in the Superior Courts of Common 
Law, with the Common Law Procedure Act, and other Sta* 
tutes; Tahle of Officers' Fees; and the New Rules of Practice 
and Pleading, with Notes. By Henrt Greening, Esq., Special 
Pleader. Second Edition. 12mo. 10s. 6d. boards. 

Arclier*B Index to the Unrepealed Statutes con- 
nected with the Administration of the Law in England and 
Wales, commencing with the Reign of William the Fourth and 
continued up to the close of the Session 1850. By Thomas G. 
Archer, Solicitor. 8vo. 5s. boards. 

The Laws of Barbados. (By Anthority.) Eoyal 

8vo. 21s. cloth. 

Keyser on the Law relating to Transactions on 

the STOCK EXCHANGE. By Henry Keyser, Esq., of 
the Middle Temple, Barrister at Law. 12mo. 8s. cloth. 

Earners Laws of the Customs, consolidated by 

direction of the Lords Commissioners of her Majesty's Trea« 
sury (16 & 17 Vict. caps. 106 & 107); with a Commentary 
containing Practical Forms, Notes of Decisions in Leading 
Customs Cases, Appendix of Acts ; also a Supplement for 1854, 
containing a Commentary on the three Acts (17 & 18 Vict, 
caps. 28, 29 and 122), and a Summary of the existing Duties 
and a copious Index. By Felix John Hamel, Esq., Solicitor 
for her Majesty's Customs. 1 vol. royal 8vo. 16s. cloth. 

Browne's Practical Treatise on Actions at Law, 

embracing the subje. ts of Notice of Action ; Limitation of 
Actions; necessary Parties to and proper Forms of Actions, 
the Consequence of Mistake therein ; and the Law of Costs 
with reference to Damages. By Rowland Jay Browne, Esq., 
of Lincoln's Inn, Special Pleader. 8vo. 1 6s. boards. 

Bamett and Buckler's Sessions Papers of the 

CENTRAL CRIMINAL COURT. Taken in Shorthand by 
J. D. Barnett and A Buckler, by appointment of the Court. 
Anntial Subscription 1/. lis. 6d. sewed: but for the conve- 
nience of the Profession and the Public single numbers may 
be also purchased. 



20 LAW WORKS PUBLISHED BY 

0*I>owd*t Vew Praetice of the Crourt of Chancery, 

aa regulated by the Acts and Orders for the Improvement of 
the Jurisdiction of Equity, 15 & 16 Vict. c. 86; for Abolishing 
the Office of Master, 15 Ar 16 Vict c. 80 ; and for Relief of the 
Suitors, 15 & 16 Vict. c. 87; with Introduction, Notes, the Acts, 
the Orders, and a copious Index. By James 0*Dowd, Esq., 
Barrister at Law. Second Edition, corrected, greatly improved, 
and with the decisions. 12mo. 7s. 6d. boards. 

Qnain and Holroyd*8 Hew System of Common Law 

PROCEDURE according to the COMMON LAW PRO- 
CliDURE ACT, 1852. By J. R. Quain, of the Middle 
Temple, Barrister at Law, and H. Holroyd, of the Middle 
Temple, Special Pleader. 12mo. 7s. 6d, cloth. 

Onnning's Practical Treatise on tiie Law of Tolls; 

and therein of Tolls Thorough and Traverse; Fair and 
Market Tolls ,- Canal, Ferry, Port and Harbour Tolls ; Turn- 
pike Tolls; Rateability of Tolls; Exemption from Tolls; 
Remedies and Evidence in Actions for Tolls. . By Fred£rick 
Gunning, Esq., of Lincoln's Inn, Barrister at Law. 8vo. 9s. 
boards. 

OaePs Practical Treatise on fiie Analogy between 

LEGAL and GENERAL COMPOSITION, intended as an 
Introduction to the drawing of Legal Instruments, Public and 
Private. By S. H. Gael, Esq., Barrister at Law. 8vo. lOs. 
cloth. 

Baker's Practical Coxnpendinm of tiie Eecent 

STATUTES, CASES,and DECISIONS affecting the OFFICE 
of CORONER, with Precedents of Inquisitions, and Practical 
Forms. By William Baker, Esq., one of the Coroners for 
Middlesex. 12mo. 7s. cloth. 

The Metropolitan Bnildings Act, 18 & 19 Vict. 

c. 1 22, with Notes of Cases explanatory of its Law and Prac- 
tice ; also Appendices, containing the unrepealed Sections of 
the Building Act. 8 Vict. c. 84 ; List of District Surveyors, 
&c. By Frederic W. Laxton, of the Middle Temple^ 
Barrister at Law. 12mo. 2s. sewed. 
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A Complete Collection of the Treaties and Con- 
ventions, and Reciprocal Regulations, at present subsisting 
between Great Britain and Foreign Powers, and of the Laws, 
Decrees, and Orders in Council concerning the same, so far as 
they relate to Commerce and Navigation, Slave Trade, Post 
Office Communications, Coppight, &c., and to the Privileges 
and Interests of the Subjects of the High Contracting Parties; 
compiled from Authentic Documents. By Lewis Hertslet, 
Esq., Librarian and Keeper of the Papers, Foreign Office. 
Vols. 1 to 8, 8vo. 8/. 58. boards. 

An Act (7 & 8 Tict c. 110), for the Segistration, 

Incorporation and Regulation of Joint Stock Companies ; with 
Preface and Index by James Burchell, Esq., and an Analysis 
by Charles Rann Kennedy, Esq., Barrister at Law. ISmo. 
3«. 6d. boards. 

The New Chancery Acts and the Oeneral Orders 

of 1852, complete, with copious Indexes. Edited by Charles 
PuRTON Cooper, Esq., one of Her Majesty's Counsel. 12mo. 
4f. sewed. 

also, 

Mr. Charles Fnrton Cooper's Manual of Chancery 

Chamber Practice, uniform with the Second Edition of his 
*' New Chancery Acts and Orders." 12mo. Is. 6d. sewed. 

The Law Student's Guide ; containing an Historical 

Treatise on each of the Inns of Court, with their Rules and 
Customs respecting Admission, Keeping Terms, Call to the 
Bar, Chambers, &c , Remarks on the Jurisdiction of the 
Benchere, Observations on the Study of the Law, and other 
nseful Information. By P. B. Leigh, Esq., of Gray's Inn, 
Barrister at Law. l2mo, 6i. boards. 

A Treatise on the Law of Sherill^ with Practical 

Forms and Precedents. By Richard Clarke Scwell, Esq., 
D.C.L., Barrister at Law, Fellow of Magdalen College, Ox- 
ford. 8yo. }L U, boards. 
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House of Lords Reports. 

REPORTS of CASES decided in the HOUSE of 
LORDS on Appeals and Writs of Error, Claims of Peeroffe 
and Divorces. By Charles Clakk, Esq., of the Mid£e 
Temple, Barrister at Law. (By appointment of the House of 
LordM.) 

Vol*. L, II.. III., IV., and V., and Vol. VI.. Parts I. and IL, 
containing all the Cases deckled froan 1847 to 1857 inclusive. 
{Then Rtpartt will be regularly epntinved.) 

Probate Court Reports. 

REPORTS of CASES decided in her Majesty's 
NEW COURT of PROBATE, By M. C. Meettins Swaeey, 
D.C.L., Advocate, and Barrister at Law of Gray's Inn, and 
Thomas H. Tristram, D.C.L., Advocate. 

{These Report* will be publiiked very speedily, and far the future 
will be regularly continued,) 

The Common Bench Reports. 

CASES argued and determined in the COURT of 
COMMON PLEAS. Vol. X. Parts IV. & V., and VoL XI. 
(By Manning, Granger and Scott.) 

Dr. Robinsons New Admiralty Reports. 

REPORTS of CASES argued and determined in the 
HIGH COURT of ADMIRALTY, commencing with the 
Judgments of the Right Honourable Stephen Lushington, 
D.C.L. By William Robinson, D.C.L. Advocate. 

Vols. I. and II.. and Vol. III. Parts I. and II. containing Cases 
decided From Michaelmas Term, 1833, to Trinity Vacation, 1850. 
4/. Is. 6d. sewed. 

Swabeys Admiralty Reports. 

REPORTS of CASES determined in the HIGH 
COURT of ADMIRALTY, from Michaelmas Term, 1855, 
to the present time. Hy M. C. Merttins Swabey, D.C.L., 
of Doctors' Commons, and of Gray's Ion, Barrister at Law. 

{The*e Reports, being in immediate continuation of thote by Dr* 
Robinson and Dr. Spinks^ will speedily be publiihed, and for 
the future regularly continued.) 



THE LAW MAOAZIHE AND LAW BEVIEW. 



NOTICE TO SUBSCRIBERS AND THE PUBLIC. 



In May, IS56, the Law Magazine and the Law Review were 
united as one publication, not in name only, but by co-operation 
amongst the contributors to each of the above Quarterlies, under 
the general management of the Editor of the Law Magazine, 

It is thus proposed to establish on a firm basis, by -the union 
and blending together of the two publications above named, a 
Quarterly Organ of the Legal Profession, worthy of the support 
of all its branches— of the Practising Lawyer, whether barrister 
or solicitor— of the Jurist, the Legislator and Statesman. 

In the Law Magazine and Law Review attention will be given 
to the law as it is administered, to its amendment and reform, to 
its consolidation and codification. Further, steady regard will 
always be paid to measures having in view its adaptation to the 
wants of the community and the requirements of the Profession. 

The efforts now being made for the reformation of juvenile and 
adult offenders, and for the general improvement of the criminal 
law, will receive due attention. 

Points in the law of Scotland, of Ireland and of our Colonies 
will also from time to time be discussed in the Law Magazine and 
Law Review, as well per se as in reference to the important subject 
of assimilating the laws of different portions of the empire. 

Especially will attention in this New Series of the two estab- 
lished Legal Quarterlies be directed towards Educational Schemes 
for the behoof of rising generations of Lawyers, and for elevating 
the status of the Profession. 



The Law Magazine ano Law Review, No. VIII., contains: 

1. Two Lectures Introductory to the Study of the Law.— 2. Leci Par- 
lements de France. — 3. Evaaiona of the Law. — ♦. Lord Brougham's 
Acts and Bills.— 5. Previsions of the coming Session.— «. Ste- 
phen's Commentaries — 7. Savings Banks Reform. — 8. Natural 
and Technical Procedure. — 9. Recollections of the Munster Bar.— 
10. Law Consolidation.— 11. Late French Trials.— 12. The Bar Ex- 
amination Questions.— 13. Dr. Abdy on Roman Law. — 14. French 
Law of Property, &c.— Notes of Adjud|;ed Points — Short Notes of 
New Books — Events of the Quarter — List of New Publications, &c. 

London : Butterworths, 7f Fleet Street, E. C, Law Publishers 
to the Queen's Most Excellent Majesty. 



*^* An Annual Subscription of 20s., if paid in advance to the Publishers, 
will ensure the Law Maoazik£ and Law Review being sent postage free to 
any part of the Kingdom for the period of one year, or it may be ordered of 
any Bookseller. 

Communications for the Editor may be addressed to. the care of Messrs. 
Butterworth, to whom also Advertisements intended for insertion should 
be sent. 



PBBPABIKO FOB PVBLIOATtOM 

BY MESSRS. BUTTERWOHTH. 

Staphen'i ftoeitions for Law Stadenta on tlLe Fourtli 
Edition of Hr. Beijeant Stephen's Hew Commen- 

ttriet. 1 *°1- B*a. [in aclm preparatkat. 



Wltarton'i Articled Clerk'i Manual— The Eigiith Edi- 

Wi^ram on Willi,— The Fodhtb Edition oT Vice-Chan- 
Hllijt Bli JsiDci WInmiii'i EumtnUkHi of tbe Rulu at Liw mpccUng 

Ihe AdmiHton of EKrinilc EvidcnH In >id at Ih« iDtnpnUEioa ot 
Willi, By W. Kioi WiaaiH. £iq.,i>f LIdcoId'i Inn. IdSto. 



Oke'a]CagilterialSynO|Mis.—The Sixth Edition. IqSvo. 
Stephen on Pleading.— Th« Sixth Edition.— Id Svo. 

Imprinted at London, 

nvmher Seuen in FUte strete within Temple barre, 

whylam ihe signe of the Hande and sCarre, 

and the Hovse where Itued Richard Tottel, 

Iirfnter ttg ^ptcfal palenli af tfit bokts at t)t CommoB labt 

Kng Edaj. VI. and of the qvenet Marye and Elhabelh. 



